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NATURAL LAW AND THE TEACHINGS 
OF PIUS XII* 


r \HE idea of natural law, needless to say, has been com- 
batted by various doctrines, very different one from the 
other: skepticism, historical relativism, materialism, 

and juridical positivism. All of the objections raised by these 

doctrines, however, have been extensively and effectively con- 
futed, with arguments it would be superfluous to mention here. 

But it would be advisable to point out that the proponents 
of the idea of natural law, too, have defended their thesis with 
sundry approaches and methods. This must not be consid- 
ered surprising: no logician has ever denied that one truth 
can be defended with various arguments. Similarly, attorneys, 
in defending their pleas, generally make use of several ap- 
proaches, each tending toward the same conclusion. It has 
even been said that it would actually be imprudent for a 
lawyer to resort to one sole argument when there are many. 
Experience shows that the arguments that seem the most 
powerful in the abstract often prove to be the weakest in 
actual practice. 

With natural law as well, the plurality of demonstrations 
obtained through many avenues must not be rejected—pro- 
vided of course that the aim of these demonstrations is sub- 
stantially the same, i.e., to establish the absolute value of 
law in its pure ideality, beyond the contingent and change- 
able manifestations of the human will, which, as everyone 


* This paper was translated from the Italian by Raymond Parsons. 


243 








244 THE JURIST 


knows, is too often subject to passions and errors. Natural 
law, to be sure, has often been misconstrued in a physical 
sense, owing to the ambiguousness of the word Nature, as the 
pseudo-right of the strong, or as a mere fact; but we speak 
here only of natural in its true connotation as an absolutely 
valid ethical need, based on a law superior to positive law and 
yet furnished with all essential juridical qualities. 

Generally speaking, the methods used to defend natural 
law can be reduced to two. The first, which we may call 
“ dogmatic,” has as a point of departure faith in divinity, and 
conceives of law as having been dictated and imposed by 
God; the second, which we may call “ critical,” is based on 
an analytical examination of human nature. It is obvious, 
however, that one method does not cancel out the other. On 
the contrary, in a certain sense one completes the other, and 
in the end both actually merge. As a matter of fact, even 
theologians descend from the supreme idea of God to consider 
human nature, since this latter was created by God. Let us 
recall, for example, the words of St. John Chrysostom: “ Cum 
naturam dico, Deum dico, ipse enim est naturae opifex.”? 
Furthermore, even those who have sought to devise a system 
of natural law independent of all theological presuppositions 
have admitted that from the concept of nature it is possible 
to ascend to that of God. “Naturale jus,” wrote Grotius, 
for example, ‘“ quamquam ex principiis homini internis pro- 
fluit, Deo tamen ascribi merito potest, quia ut talia principia 
in nobis existerent ipse voluit.” ? 

As a result, it is permissible to remain in the field of strictly 
“ critical” investigation, not out of presumptuous denial of, 
or disrespect for, the supreme demands of faith, but only be- 
cause of an awareness of the jurist’s own capabilities and com- 
petence: one cannot always expect a jurist, just as one cannot 
expect a physicist or a chemist, to introduce theology into 
his research. On the contrary, though limiting themselves 


1 Hom., XXVI, 3. 
2 De jure belli ac pacis, Proleg. 12. 
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to an ex solo rationis dictamine analysis of human nature, 
legal thinkers have offered faith a coherent substantiation, 
often of more than a negligible importance. 

This is particularly true of the school of so-called rational 
law or Vernunftrecht school which, in continuing the work of 
the Law of Nature School of the 17th and 18th centuries 
(and correcting some of their errors), laid down a systematic 
order of the essential rights of the human being. It is a well- 
known fact that this was the origin of the solemn declara- 
tions of rights that have now become an integral part of the 
social order of all civilized countries, as well as of attempts to 
organize a universal society of States. 

In reality, the theoretical elaborations of this school were 
almost always substantially in harmony with the dictates of 
the philosophia perennis, which was so largely inspired by 
the Church. This concordance manifested itself above all in 
the conclusions, despite the differences of method and points 
of departure. 

In any event, those who have sought to define the universal 
principles of law by means of a critical analysis of human na- 
ture have been afforded great satisfaction in seeing the results 
of their labors valued by Pope Pius XII, who solemnly de- 
clared that the norms of the new order of the world must rest 
on the “ unshakeable rock of natural law ’—rather than on 
“the treacherous sands of arbitrariness and selfishness.” * 
This means that there is an eternal law, as there are eternal 
morals: both are aspects of the same truth, expressions of the 
same law, “ which is inscribed in the heart of man in inefface- 
able letters.” * This is precisely what St. Augustine taught: 
“Lex scripta in cordibus hominum, quam ne ipsa quidem 
delet iniquitas.”*° The awareness of this was already mani- 
fest in ancient philosophy, which was enlightened only by rea- 
son. Not long ago this point was made by P. Yves de la 


3 Encyclical Summi Pontificatus, October 20, 1939. 
4 Pius XII, Christmas Radio message, 1942. 
5 Conf. II, 4; see St. Thomas, Summa theol., 1a 2ae, q. 94, art. VI. 
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Briere, who referred to the example of a “naturally Chris- 
tian soul” given to us by the Antigone of Sophocles.*® 

In combatting the base particularisms which now more 
than ever pollute juridical and, consequently, political doc- 
trines, it is wise to stress and develop the principle of the 
universality of law. This is especially true when the particu- 
larisms in question are based on pseudo-juridical canons. It 
is essential to champion, as the late Pontiff has done, the “ in- 
alienable rights of man,” which must be protected “ against 
the assaults of every human power.” ? 

A great—indeed immense—field of activity discloses itself 
to jurists and non-jurists alike: all men are subjected to law, 
and all men participate, though to varying degrees, in its exist- 
ence, not only in its application but also in its production and 
unending vicissitudes. It is unfortunately true that, as Pius 
XII said, “ the juridical sentiment today is often warped and 
upset by the proclamation and practice of a positivism and 
utilitarianism that are linked and bound to individual groups, 
classes, or movements whose programs indicate and determine 
the channels of juridical legislation and practice.” It is neces- 
sary, therefore, to reshape the juridical conscience in all social 
strata, with a new moral and civil education. The defense of 
the eternal values of the spirit is the supreme need of the 
present day. 

But the work of reintegrating and reconstructing truths 
which have been trampled on rests primarily on the shoulders 
of jurists. Sad to say, they bear a large share of responsibility 
for the terrible crisis that has afflicted the world. They, and 
particularly the experts in public law, in the overwhelming 
majority have eliminated from their doctrines the eternal and 
universal principles of right, proclaimed by Christianity and 
evinced by the philosophia perennis, to profess an agnostic 
relativism which considers only the superficial elements of the 


6 Racisme et Christianisme, Pref. de S.E. le Card. Baudrillart (1939), pp. 
112-113. 


7 Christmas Radio message, 1942. 
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juridical phenomenon and not its true basis. They have rep- 
resented right as the command of a superior, that is, of the 
strong; they have identified right with success, sovereignty 
with arbitrariness; they have deified the State as the begin- 
ning and end of law, removing every limit from its power; 
they have introduced, out of dogmatic prejudice, the notion 
of positive enactment into the very concept of law, thus ob- 
scuring its essence, which is its ideal truth. This explains 
the rejection, on the part of a large number of modern schools, 
of the theory of natural law, which is not even admitted as a 
means of filling gaps in positive law. This is not a matter of 
mere division of scientific labor (which would be justifiable, 
since no one has ever denied that positive law should be stud- 
ied), but of a deliberate and explicit negation of all that 
transcends tangible experience, in other words of the highest 
sphere of truth and reality of the law. 

Instauratio facienda ab imis fundamentis. It is necessary 
to re-establish principles, restoring their due honor, by cor- 
recting the errors that have placed in jeopardy not only science 
but the very existence of mankind. The terrible trials the 
world has gone through during the last few decades represent 
a bona fide expiation; and perhaps no one can claim to be 
altogether free of guilt. The words of Pius XII urge us to 
make an examination of our own consciences, an examination 
which we must carry out with due humility. We have per- 
haps paid too much attention to ephemeral things, forgetting 
at times those which are eternal. Even patriotism, carried 
beyond reasonable limits by an exasperated passion, can in- 
duce us at a given moment to disregard the supreme law of 
the fraternity of all mankind. But it is only in full respect 
for this law that a nation can rise to true greatness, a great- 
ness which is not to be measured in kilometers but in terms of 
freedom, civilization, and honor. The mystic words of the 
holy pilgrim, “ Nulla mihi patria nisi Christus, nec nomen 
aliud quam Christianus,” is not to be understood as an ab- 
surd infraction of the natural, legitimate tie with the terres- 
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tial homeland, but as an elevation from this latter to heaven, 
which is the true homeland of the soul. 

The thoughts and love of Pius XII were addressed, even in 
his latest messages, to all mankind, including the peoples who 
do not now belong to the Catholic Church. This universal 
effusion is resplendent with the charity that represents the 
very essence of Christianity, and which cannot but find a re- 
sponse in every upright—and therefore naturaliter christiana 
—soul. 

Against the poison of hatred, we have Charity, the only 
salutary certainty, which is the spirit of God himself. With- 
out Charity nothing is lasting and nothing is of value.® This 
principle, which must have its place and function in every 
doctrine and every manifestation of law, has been far too 
often neglected, even in the field of juridical endeavor. If, 
as has been made clear by recent investigation, the advent of 
Christianity helped greatly to mitigate the harshness of an- 
cient Roman laws, a beneficent influence in the same sense is 
to be expected from the renewed spiritual fervor invoked by 
the Pope, the fervor that will follow, it is to be hoped, the 
surmounting of the present crisis. In strident opposition to 
the “ juridical positivism, that attributes a deceptive majesty 
to the emanation of purely human laws, paving the way to a 
ruinous abandonment of the laws of morality ”; to the “ juri- 
dical concepts which, having drifted away from the royal 
road of truth, proceed on the dangerous terrain of materialistic 
postulates,” is the “immediate necessity of a return to a 
serious and profound spiritual, ethical concept.” 

These eloquent admonitions will certainly not have been 
uttered in vain. Jurists must above all concede—more than 
they have ever done in the past—that law alone is not suffi- 
cient to regulate human behavior, and that morals must there- 
fore be given the place they deserve alongside law, or even 
better within law itself; a place they have too long been de- 


8T John 4:16. 
9T Cor. 13. 
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nied. Jurists must become more conscious of their duty of 
promoting well-reasoned reforms whenever existing laws fail 
to respond to the ethical ideal: their mission is not so much 
that of registering passively the will of legislators but to 
watching over them critically, to provide enlightenment and 
stimulation to the progress of justice. 

Though this is chiefly the duty of those who deal with 
Jurisprudence in a universal sense, a similar function—at 
least to a certain extent—must be assumed by those who 
specialize in the various branches of law, even if their study 
is directed above all toward positive law, jus conditum. This 
is so because from this latter there stem exigencies and indica- 
tions connected with future legislation, jus condendum; exi- 
gencies and indications which must be gathered together and 
applied, even if only in given circumstances. The jurist (who 
as such cannot be a philosopher as well) is one thing and the 
lawyer is another. A more acute and vigilant ethical sensi- 
bility will help not a little, moreover, in the interpretation 
and application of the laws in force, by guiding the juriscon- 
sult and the judge toward respect not so much of the letter 
that kills as of the spirit that gives life.’° 

To be kept in mind in regard to all questions is the funda- 
mental reason behind a law, that is, the indestructible dignity 
of the human being, his conservation and development. 
When positive laws deflect from this principle, it will be wise 
to determine whether the deviation in question does not re- 
sult from a merely accidental flaw. Patient effort must be 
devoted to the task of uncovering the element of truth which 
—even though it is latent or badly expressed—can hardly be 
wanting altogether. In the highest sense this truth is the 
only thing that constitutes law. “ Non enim jura dicenda 
sunt vel putanda iniqua hominum constituta.”™ Or, as St. 
Thomas thought: “Omnis lex humanitus posita in tantum 
habet de ratione legis, in quantum a lege naturae derivatur. 


10 TI Cor. 3:6. 
11§t. Augustine, De civitate Det, XIX; see also De libero arbitrio, I, 5. 
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Si vero in aliquo a lege naturali discordet, jam non erit lex, sed 
legis corruptio.” +” <A formal juridical quality pertains also to 
unjust laws, but the above sentences throw into relief that 
higher, ideal criterion to which positive laws, like all other 
human factors, are subordinate. 

If we recognize the fact that positive law is a reflection, too 
frequently imperfect, of natural law, and if we are aware of 
the constant, dominating spiritual presence of the latter, we 
not only pay homage to truth—for any relative postulates 
an absolute, and the ideal of justice, being absolute, logically 
looms above the empiricism of the legislator—but we also ac- 
quire a precious means of orientation and a highly effective 
tool for the “ perpetual” labor which is precisely the task of 
Jurisprudence. Indeed what progress could be possible in 
law, if the positive norms met only with a passive acquies- 
cence and if that “ thirst for justice,” ** which is the perennial 
aspiration of the soul, would be entirely stilled? And how 
could an orientation and aim be given to juridical progress, if 
it were impossible to descry, beyond changeable impositions, a 
criterion superior to arbitrariness and based on nature? 

The truth of the matter is that the natural juridical right, 
innate in the human conscience, is not consummate in the de- 
velopment of history but is itself an eternal source of his- 
tory, in other words, of positive law. This is demonstrated 
above all in times of upheavals and crises, but also in every- 
day juridical experience, especially in regard to the silence 
or insufficiency of the law. This vital function certainly 
cannot be abolished by an inferior formula introduced in codes 
through the influence of the predominant positivism. 

A revision of doctrines and institutes, in keeping with the 
ideas of justice and charity, is especially necessary and urgent 
in the branches of public law as regards both internal and 
international relations. The words of Pius XII confirm what 
had earlier been pointed out in regard to the connection be- 


12 Summa Theol., 1a 2ae, q. 95, art. II. 
13 Matthew V: 6. 
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tween these two orders. Kant, for example, aiming at the 
ideal of perpetual peace, advanced as the prime condition of 
its realization that “ the civil constitution of each State must 
be republican.” ** By this he did not mean a particular form 
of government but a legitimate constitution based on the free- 
dom and equality of all citizens. Indeed, how would it be 
possible to assure a tranquil and ordered international collab- 
oration, in keeping with the common aims of humanity, if the 
individual nations were troubled and divided by internal dis- 
orders, if oppression and arbitrariness reigned supreme, and 
the fundamental rights of the human being were trampled on 
or ignored? How could thought, which naturally tends to- 
ward the universal in the forms of art, science, philosophy, 
and religion, reach out beyond the borders of the individual 
States, if within these States themselves these forms were 
stifled and impeded? 

It is certainly a difficult problem to reconcile, in a concrete 
political structure, the freedom of the individual and the 
authority of the State. Furthermore, in dealing with this 
problem in particular, it is impossible to separate it from the 
circumstances of time and place, from the traditions and mores 
of each people. 

But above and beyond the circumstantial factors are the 
eternal postulates of right, and it has not been in vain that 
for more than a thousand years many great minds have la- 
bored to elucidate them; for by meditating on the concept of 
justice—which is more resplendent, as the Aristotelian saying 
goes, that any star—they have succeeded in determining at 
least the fundamental and universally valid lines for the solu- 
tion of the problem. If their doctrine, that is, a true and not 
a simulated philosophy, had been more widely espoused, par- 
ticularly by the champions of positive law and by the rulers 
of States, the history of humanity would not have been so 
replete with blood and tears. Here too it is to be seen that, 


14 Zum ewigen Frieden, Erster Definitivartikel. 
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out of ignorance or pride, man has preferred darkness to the 
light. 

Wisdom, furthermore, is of no use when love is wanting. 
It is not sufficient to know the truth: one must desire it. Be- 
yond science, beyond philosophy, charity is needed. Scientific 
elaborations are sterile and often even harmful when they 
are not supported and guided by the consciousness of supreme 
values, which all life—and consequently the activity of the 
scholar—must serve. The work of the jurist turns into a 
futile playing with words and concepts if it aims at no more 
than a formal technique, however efficient this may be. It 
loses sight of its fundamental objective: the realization of 
Good in the form of law. Only when the jurist is profoundly 
faithful to such a mission does he assume that almost sacred 
character which is his finest crown, and of which even the 
pagans were aware: “Cujus merito quis nos sacerdotes ap- 
pellet... .” 7° Even the most scholarly juridical elaborations 
must therefore be recreated, completely or in part, if they 
prove to be incapable of reaching the point where they truly 
meet and are sublimed with morals. This applies to domes- 
tic law as well as to international, to civil and to penal law. 
In this latter especially the spirit of charity has a vast field 
of action for the reformation of the many errors and horrors 
which still tend to stifle it. 

Let us repeat: the work is immense which must be done by 
the jurists of our generation and those of the future. But 
though the road is long and difficult, the goal is certain; be- 
cause justice is an aspect and category of the spirit, and the 
spirit cannot perish. 


GiorGIo Det VECCHIO 
Rog, ITAty 


15 Dig, 1,1, 1. 























MALE PSYCHICAL IMPOTENCE IN 
JUDICIAL PROCEEDINGS * 


HIS paper is designed to indicate some of the more 

important problems which face a diocesan matrimonial 

Tribunal when it is called upon to adjudge a case of 
Psychical impotence in the male. It is hoped that the outline 
of these questions and the attempted evaluation of them will 
be of some assistance to the author’s co-workers on ecclesias- 
tical Courts. 

That there are serious problems involved in this matter is 
patent from even a cursory acquaintanceship with the sub- 
ject. Certain it is that, in these days particularly, there are 
few diocesan Tribunals which have not encountered the mat- 
ter in one form or another. 

It involves, in the first place, the whole question of our ju- 
dicial attitude to modern psychiatry. The subject is undoubt- 
edly controversial. It is also, in some circles, suspect: there 
are even very recent instances in which civil courts have ex- 
pressed considerable misgivings; and some there are who have 
had evidence of a similar mistrust among our own ecclesias- 
tical judiciary. The following pages aim at discovering, par- 
ticularly by reference to the recent practice at the Sacred 
Roman Rota, what our scientific and informed attitude ought 
to be. It is suggested here that a balanced acceptance of 
psychiatric evidence is in fact the scientific approach. 

If this be admitted, there is, secondly, the question of re- 
ducing it to practice. And here a somewhat reluctant tradi- 
tion can make itself felt at a very early stage. Many of these 
cases call for a preliminary determination of whether they are 


* A paper read at the Annual General Meeting of the Canon Law Society, 
London, on January 7, 1960, by the Reverend Gerard Sheehy, D.C.L., Barrister- 
at-Law, Vice-Chancellor of the Archdiocese of Dublin, Professor of Canon 
Law, Holy Cross College, Clonliffe, and Lecturer in Canon Law, University 
College, Dublin. 
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to be undertaken as actions for a declaration of nullity or, 
rather, as administrative processes with a view to a dispensa- 
tion super rato. We believe that there is definite evidence 
to suggest that this particular problem is not infrequently 
solved in favor of the latter procedure without sufficient 
consideration having been given to the claims of the former: 
some would have us believe, for instance, that the impedi- 
ment of psychical impotence is, for practical purposes—what- 
ever the theoretical position—beyond the possibility of judicial 
proof; others there are who adopt an even more simple ap- 
proach and maintain that the process super rato is neces- 
sarily a much less protracted one and, consequently, in the in- 
terests both of the parties and of the curial officials, to be 
adopted almost as a matter of course. It is our belief that no 
such uncritical attitude will withstand scientific analysis; in 
fact, that any such may very well, in some instances, be the 
instrument of jeopardizing a claim in justice. 

If, however, a diocesan Tribunal is to be prepared to un- 
dertake, when so required, the investigation of a claim for a 
declaration of nullity on the ground of male psychical impo- 
tence, it is necessary that the very specific problems involved 
in such a process be adequately appreciated. 

In the hope that they may contribute to this understand- 
ing, the following comments are now proposed. 


I. GENERAL PRINCIPLE 


Impotentia antecedens et perpetua, sive ex parte viri, sive ex 
parte mulieris, sive alteri cognita sive non, sive absoluta sive 
relativa, matrimonium ipso naturae iure dirimit—Can. 1068, 


§ 1. 


The Code does not attempt to define the term impotentia, 
nor does it enumerate its various species. The Canon just 
cited, if it be a definition, is a definition merely of the diriment 
impediment of impotence, not of impotence itself; in defining 
the former, the Code assumes an understanding of the latter. 

In order, however, adequately to grasp the concept of the 
diriment impediment, it is necessary in the first place to elabo- 
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rate, by reference to recognized authority, the canonical con- 
cept of impotence in itself. 

And we shall confine ourselves, since this is our present con- 
cern, to impotentia ex parte viri. 


II. Psycuicat IMPOTENCE: THE MALADY 


(a) There are two possible interpretations of the term im- 
potentia. It may mean either impotentia coeundi or impo- 
} tentia generandi. While there is some difference of opinion 
about the connotation of the latter term and, consequently, 
about its inclusion under Can. 1068, § 1, all are agreed that 
the impotentia referred to by the Legislator is certainly to be 
interpreted as impotentia coeundi.* 

Impotentia coeundi, or impotentia ad copulam, is simply 
the incapacity to perform the act of sexual intercourse by 
which marriage is consummated. Though the act of inter- 
course is not, in itself, of the essence of marriage, it is of its 
essence that each party gives the other—in accordance with 
Can. 1081, § 2—a body capable of performing that act.” 

The canonical doctrine of coitus or copula is equally agreed 
upon by all the authorities and is consistently reiterated in 
the jurisprudence of the Rota. In respect of the male part- 
ner in the contract, the act of intercourse by which marriage 
is consummated comprises three essential elements, namely, 
natural erection, penetration of the female vagina, the emis- 
sion therein of true human semen.* 








1Cf. Wernz, Ius Decretalium, IV (1904), n. 342, p. 493; Gasparri, De Matri- 
j monio, I (1932), n. 510, p. 305; Sacrae Romanae Rotae Decisiones, XXIV 
(1932), p. 19; Szenwic, R., “ L’impotenza nella recente giurisprudenza rotale,” 
Il Diritto Ecclesiastico, LXV (1954), I, Pt. 2, pp. 46-49 (This work, of some 100 
pages, provides the relevant in ture text of, and analyzes, 105 [then] unpub- 
lished Rotal Decisions of the years 1946-1952 inclusive). 


3 2“Naturali ipsomet iure viri impotentia ad coeundum .. . matrimonium 
impediat ac dirimit, quia ad coeundi finem corpora coniugum in matrimonio 
ad invicem praecise traduntur . . . Qui propterea hac caret potentia, nulliter 
contrahit, corpus enim penitus ineptum comparti praeberet "—S.R.R. Decis., 


XXIV (1932), 419. 


3 Cf. S.R.R. Decis., XXIII (1931), 132-133; S.R.R. Decis., passim; Resp. S. 
Cong. S. Offictt (in plenaria), die 12 februarii 1941. 
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Now the inability, or defect of the capacity, to carry out all, 
or any one, of these three constituent elements of the con- 
jugal act is precisely what constitutes the impotentia coeundi 
referred to in Can. 1068, § 1.4 

A man is, therefore, impotent, in the canonical sense, if he 
is incapable of natural erection, or, though capable of erection, 
if he is incapable of having or maintaining such an erection 
as will enable him to penetrate the female vagina, or, granted 
even the capability for both erection and penetration, if he is 
incapable of depositing within the vagina true human semen.® 

(b) One readily understands how this impotence or inabil- 
ity may arise if the male organs of sex are organically defec- 
tive: thus, for example, physically undeveloped genitalia, 
testicular atrophy, or a surgical operation, can each be re- 
sponsible for rendering the sexual apparatus so defective, from 
a purely organic point of view, that it is clearly incapable of 
performing the essential act of intercourse. 

But all the authorities point out that the incapacity in 
question may also arise even though the sexual apparatus is, 
in every respect, organically sound. 

This consideration introduces the distinction between the 
so-called “ Organic impotence” on the one hand and “ Func- 
tional impotence” on the other. Each is as much impo- 
tence as the other; the difference lies in the type of defect 
which produces the one or the other.’ 


4“ Horum vel unum ergo si actu desit, non consummatur matrimonium, et 
si desit perpetuo a nuptiis initis potentia, matrimonium ab initio nullum est, 
dictante Codice, Can. 1068 ”—S.R.R. Decis., XXIV (1932), 125. 


5 Cf. S.R.R. Decis., XXIII (1931), 306; XXIV (1932), 125, 192, 419; XXXV 
(1943), 328, 501; et passim. 


6 Antonelli, op. cit., III (1932), n. 591, p. 381; De Smet, De Sponsalibus et 
Matrimonio (1927), n. 551, p. 481; Wernz-Vidal, Ius Matrimoniale (1946), n. 
221, p. 265 et n. 224, p. 274; Chelodi, Jus Canonicum de Matrimonio (1947), 
n. 73, p. 84-85; Coronata, De Matrimonio (1946), n. 309, p. 388; Cappello, De 
Matrimonio (1947), n. 346, p. 357. 


7Van Duin, “De Impedimento Impotentiae Psychicae in iure canonico,” 
Apollinaris, XXTII (1950), 118; Oesterle, G., “ Von der psychischen Impotenz,” 
Ephemerides Iuris Canonict, XI (1955), p. 135. 
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While the terms “organic” and “ functional” impotence 
are a fairly modern usage, the distinction itself is not a recent 
one. It appears, from earlier sources, in the Corpus Iuris 
Canonici, and 8S. Raymund of Penafort, the architect of the 
Decretales Gregorii IX, has it in mind when defining impo- 
tence as “ vitiwm animae, vel corporis, vel utriusque, quo quis 
impeditur carnaliter commisceri.” ® Modern medical science, 
however, has enabled canonists to draw the lines of the dis- 
tinction more clearly and more accurately than was possible 
in the days of the classical law. 

The main lines are perfectly clear and acknowledged by all. 
On the one hand is Organic impotence, which is concerned ex- 
clusively with the inability which arises from the physical 
state of the very organs of sex: physically, anatomically, or- 
ganically they are defective; on the other is Functional impo- 
tence, which denotes the inability arising from the fact that 
the sexual organs, though organically perfect in themselves, 
are defective in their operation or functioning, in such wise 
that the person is unable to perform the sexual act: *° “ in casu 
impotentiae functionalis organa adsunt et apparenter func- 
tionem suam explere possent, at eorum deficit operatio.” ™ 

From what, then, if not from organic abnormality in the 
sexual apparatus itself, arises the inability which is thus 


8 Cf. c. 29, C. XXVII, q. 2; c. 1, C. XXXIII, q. 1; c. 7, X, IV, 15 (tmpo- 
tentia coeundi); c. 2, C. XXXIII, q. 1; ec. 1, 2, 5, X, IV, 15 (frigiditas) ; c. 4, 
C. XXXIII, q. 1; c. 2, X, IV, 15 (maleficium). 

From the very earliest days of the Church’s legislation in this matter, there 
appeared two clearly distinct forms of impotence—frigiditas and malefictum— 
which, though they do not correspond in detail to our modern division, un- 
doubtedly provide a starting-point for it. For a brief but useful history of 
these earlier forms, cf. Van Duin, op. cit., pp. 126-129. 


9S. Raimundi Summa, 1. 4, de impotentia coeundi, par. 2. 


10“ Res aliqua sub aspectu organico seu structurali consideratur quando 
praesentatur ut ‘quid’ obiective, i. ut quid staticum; sub aspectu autem 
functionali quando consideratur ut ‘quomodo’, dynamice seu in activitate 
sua; ‘functionale’ directe sese refert ad operationem, activitatem seu func- 
tionem, uti dicunt; ‘organicum’ vero ad instrumentum operationis seu ad 
organum qua tale ”—Van Duin, op. cit., p. 118. 


11§.R.R. Decis., XX XIII (1941), 900. 
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known as Functional impotence? The authorities * point to 
three causative factors: (i) organic defect or abnormality in 
some other part of the body, as, for example, a damaged spine; 
(ii) physiological defect, as, for example, the malfunctioning 
of the endocrine glands, such as the thyroid; (iii) psychical 
defect, that, namely, which arises from the purely mental or 
psychological make-up of the individual in question. Any 
one of these factors, or any combination of them, may be the 
total cause why organically sound sexual organs are com- 
pletely incapable of performing one or another of the essential 
elements in the sexual act, and so are inadequate instruments 
of sexual intercourse."* 

Our concern here is with that form of Functional impotence 
which stems from a psychical defect and which, for that rea- 
son, we may also term Psychical impotence.” 


12De Smet, Wernz-Vidal, Coronata, Cappello, locc. citt, apud notam 6, 
supra; Vermeersch, De Castitate (1919), pp. 72 ss.; Costantini, De Sexualt Im- 
potentia functionali virt in Decretalibus Gregorii IX et in neuropsychiatria 
hodierna (Romae, 1936), pp. 8 ss. 


13“ Causis psychicis debetur, i.e. causis quae vitium mentalem, uti dicunt, 
sive consciam sive inconsciam, respiciunt quaeque aspectum cognoscitivum, 
affectivum vel appetitivum alicuius operationis vitalis respiciunt ”—Van Duin, 
op. cit., p. 120. 

Cf. Oesterle, op. cit., p. 135. 


14 Strictly speaking, impotence which arises from an organic defect in a part 
of the body other than, but influencing the exercise of, the genital apparatus, 
ought to be termed ‘organic’ impotence—in which case, ‘functional’ impo- 
tence would comprise only the inability to have intercourse which arises either 
from a merely physiological or from a purely psychical abnormality, for 
neither of which is there an adequate explanation in terms of anatomical dam- 
age. This would appear to be the terminology commonly adopted in the 
medical profession. Among the canonical authors, however, the less strict 
nomenclature indicated in the text is in almost universal use. 

Though the point is merely one of terminology, it does indicate the neces- 
sity of preliminary explanation being given to such medical experts as appear 
in these cases before an ecclesiastical Tribunal, so that, whatever the terms 
used, the Tribunal and its expert advisors may be at one on the concepts 
involved. 


15 While the majority of authors would regard, as we have done, Functional 
impotence as the genus, of which ‘ Psychical’ is merely one of the species, 
there are some (De Smet, for example, and Wernz-Vidal) who prefer to con- 
sider ‘ Psychical’ impotence as a distinct category—thus introducing a tri- 








Ce 














PE a 





MALE PSYCHICAL IMPOTENCE IN JUDICIAL PROCEEDINGS 259 


(c) This same doctrine is clearly discernible in the juris- 
prudence of the Sacred Roman Rota, which recognises Func- 
tional (and Psychical) impotence as an established ground on 
which the validity of a marriage may be impugned.’® 

Limiting the term “ organic ” impotence to that form which 
arises from anatomical defect in the genital organs them- 
selves,” the Rota points to the other form of impotence which 
is concerned rather with the wide variety of factors which 
control or influence the function and activity of the sexual ap- 
paratus: “functionalis dicitur si organa, ceterum bene con- 
formata, functione sua careant....*® The defects from which 
this carentia functionis arises are variously designated by the 
Rotal Tribunal,” but an examination of the very numerous 
cases leads to the clear conclusion that the three causative fac- 
tors, to which we have already referred,” are acknowledged by 
the Rota to represent the essential categories from which 


partite division of impotence: organic, functional, psychical. The diversity, 
however, is simply one of terms; the concepts are established beyond question. 


16 Cf. Szenwic, op. cit., pp. 41-46, 96-101. 


17“Tnstrumentalis . . . quae vocatur quoque organica, procedit ex aliquo 
genitalium defectu anatomico, facilius inde manifesto "—S.R.R. Decis., XXV 
(1933), 206. 

Cf. etiam ibid., XXV (1933), 157; X XVI (1934), 270; XXXIV (1942), 393; 
XXXVI (1944), 143; et passim. 


18 §.R.R. Decis., XXVI (1934), 270. 

“Ad rem excogitata est distinctio inter impotentiam ‘ instrumentalem’ (or- 
ganicum), ubi manifesta est carentia ipsius organi, .. . et ‘functionalem ’, ubi 
non apparet carentia organi, nec infra insufficientiam, sed apparet carentia func- 
tionis . . . At utrumque genus, ex nostro certe iure, dirimit matrimonium ”— 
ibid., XXII (1930), 341. 

Cf. etiam ibid., XXXIV (1942), 542; XXXVI (1944), 479. 


19“ Tnterna vitia”—S.R.R. Decis., XVI (1924), 258; “infirmitas systematis 
nervei vel psychica alteratio ”—ibid., XXVII (1935), 346; “vitium psycho- 
logicum vel aliquis morbus praesertim systematis nervei”—ibid., XXVI 
(1934), 597; XXXVI (1944), 479; “propter defectum excitationis in centro 
nervoso, vel propter psychicas alterationes modificantes actum reflexum ”— 
ibid., XXV (1933), 556. 


20 Cf. supra, p. 255. 
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stems the generic form of impotence known as Functional. 

In particular, we must refer here to the Rota’s acceptance 
of the established medical finding that, in very many cases, 
this functional incapacity arises from a cause which is purely 
psychical or psychological: “ Quodlibet propterea viri vitium, 
sive physicum ... sive psychicum, in psychicis nempe causis 
consistens . . . quod sufficientem praepediant copulatorii or- 
gani erectionem debitamque penetrationem vaginae, coeundi 
impotentiam secumfert.” ** 


21The Rota would appear to refer less frequently than do the authors to 
‘organic defect in a part of the body other than the sexual organs’ as a source 
of functional impotence—In the matter of terminology, the Rota would seem 
to favor the usage which considers Functional impotence as the genus and 
Psychical impotence as one of its species. 

In this connection, however, we must note the significant decision coram 
Grazioli on the 5th December 1941 (S.R.R. Decis., XX XIII [1941], 895 ss.) 
which attempts a definition of Functional impotence more in keeping with the 
strict medical terminology (cf. supra, note 14), indeed limiting it perhaps even 
further by concluding: “ Quousque igitur ulterior medicinae evolutio aliud non 
permittat, nomen ac conceptus impotentiae mere seu absolute functionalis in 
suo vigore manere poterit; at eius ambitus rectius ad solam impotentiam, 
quam psychicam aiunt, perstringendus est...” This very restricted definition 
would not appear, however, to have met with general acceptance in subse- 
quent Rotal jurisprudence, which, with the possible exception of the rather 
ambiguous declaration coram Canestri, 22 martii 1947 (S.R.R. Decis., XX XIX 
[1947], 184-185), rather reverts to the earlier, more traditional division: cf. 
S.R.R. Decis., XXXIV (1942), 393; ibid., 542; S.R. Rota, coram Mattioli, 21 
februarii 1951, apud Szenwic, op. cit., p. 99. 

The 1941 decision coram Grazioli, however, is worthy of special notice not 
only for the aspect to which we have just referred, but also in the entire con- 
text of Psychical impotence: confirming the decision of the diocesan Tribunal 
of first instance (1935), it reverses an intermediate Rotal decision (S.R.R. 
Decis., XXVIII [1936], 693 ss.), and decrees, in a sentence which was then 
executed, the nullity of a marriage in which the S. Cong. of Sacraments had 
already (1932) refused a dispensation super rato, because a child had been 
born, after the marriage, to the parties; it was ultimately accepted that the 
pregnancy of the wife had occurred ex sola seminatione (ex parte mariti) ad 
ostium vaginae. 


228.R.R. Decis., XXVIII (1936), 694. 

“Consistit ista [i.e., impotentia psychica], ex parte viri, in quadam inhibi- 
tione seu phobia, qua retentus nequit ipse cum muliere coitum habere, seu 
erectionem saltem sufficientem habere, non obstante organorum integritate .. .” 
—ibid., XXXTITI (1941), 901. 

Cf. ibid., XXX (1938), 578, et Decisiones cit. apud notam 19, supra; S.R. 
Rota coram Heard, 10 iunii 1950, apud Szenwic, op. cit., p. 98. 
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From what has been said so far it is abundantly clear that 
it is not open to any matrimonial Tribunal to regard Func- 
tional, or even purely Psychical, impotence merely as a theo- 
retical possibility which either does not occur in practice or is 
not provable in fact. If, therefore, in any given set of cirecum- 
stances, a diocesan Tribunal is faced with a prima facie case 
of such impotence, we would suggest that the Tribunal’s pri- 
mary obligation is judicially to investigate the possible nullity 
of the marriage in question, and that any consideration of a 
petition for a dispensation super rato should await the out- 
come of such investigation. 

(d) Restricting our exposition of the law now to purely 
Psychical impotence, we must elaborate more fully the precise 
nature of this malady and say something of its causes. 

In order to understand any case of merely functional im- 
potence, it is essential to appreciate the highly complex na- 
ture of the human conjugal act.”* It involves the whole per- 
sonality of the individual. Even when considered as a purely 
physiological fact, it is not a simple operation: it requires the 
harmonious co-operation of many organs and functions. But 
it is very much more than that. It is indeed a mental process 
and it is linked essentially to the psychical constitution of the 
individual.** In a word, a man’s sexual behaviour and capac- 


23“ Opus generationis ad naturam generis pertinet, quae natura una est 
quidem in omnibus animalibus; tamen non eodem modo in omnibus inest. 
Hinc talis gradus evolutionis, perfectionis, superioritatis actui coniugali hu- 
mano tribuendus est qui sive naturae humanae in genere sive conditioni indi- 
viduali culturae coniugum convenit ”—Van Duin, op. cit., p. 129. 


24“Tn hoc processu momenta vitae cognoscitivae, affectivae, volitivae suam 


partem habent suoque munere funguntur. Unde vita sexualis non est plus 
minusve independens a structura totius personalitatis—nisi forte in quibusdam 
casibus pathologicis—sed integram personalitatem afficit et in mutua partium 
dependentia ac interactivitate partis cum toto radicatur ””—Van Duin, op. cit., 
pp. 129-130. 

Cf. Oesterle, op. cit., p. 137; Costantini, op. cit., p. 5; S.R.R. Decis., XXXVI 
(1944), 718; E. B. Strauss, “Impotence from the Psychiatric Standpoint,” 
British Medical Journal, 25 March 1950, p. 697. 
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ity is, no less than his conduct at any other level, the expres- 
sion of his person and his character.” 

If this be so, it follows immediately that every deficiency 
and abnormality in the personality and in the psychological 
make-up of the individual must exercise its own detrimental 
effect on that individual’s sexual capacity. It need not al- 
ways, of course, be so serious as to amount to impotence. But 
when it is a question of a real impotence arising from such 
psychical abnormality, it is clear that no theoretical enumera- 
tion could hope to exhaust the possible causes and thus to be 
sure of including just that cause which is the precise operative 
factor in any specific case. We might well apply the old 
axiom: morbi uti tales non existunt sed solummodo homines 
infirmt. Granted the essential link with the individual char- 
acter and personality, the question of Psychical impotence at 
once becomes a basically individualistic problem; it becomes, 
in other words, a new problem with each individual person, a 
problem which can be evaluated only on the basis of that spe- 
cific person’s total make-up. It is evident that, in any such 


25“ There is a prevalent tendency to regard the sexual element as a rela- 
tively independent ‘ part’ of man, almost as if the content of sexual experi- 
ence were not amalgamated with the rest of the person into a whole unity. 
One has the impression that the sexual factor has established itself as a kind 
of independent force, foreign to the person, which indeed in a sense dwells 
within the person, but yet does not wholly belong to him .. . I must content 
myself here by opposing to this conception a second contention ... as fol- 
lows. Despite all the uniqueness of the sexual experience and its inclusion in 
the organic sphere, the same principles that apply to human conduct in gen- 
eral, and that we have come to recognise as being fundamental, still hold 
good. ... Doubtless, when regarded only as a subjective experience, sex ap- 
pears to be specifically directed to the gratification of the pleasure-principle; 
but sexual acts, regarded in a more comprehensive connection, are seen to 
contain various other factors. Once we can rid ourselves of that false concep- 
tion, already considered, which accords sexuality a kind of external autonomy 

. . it at once becomes clear that even sexual behaviour must take its stamp 
not only jrom the ‘ sex-impulse’, but also and essentially from the person as a 
whole ”—Allers, R., The Psychology of Character, 1939, pp. 278-280. 


26 This is especially so in the case of male impotence. The act of inter- 
course makes a much greater demand upon the man than upon the woman 
and is, therefore, in the case of the man, subject to many more disruptive 
factors: cf. Oesterle, op cit., p. 186; Van Duin, op. cit., pp. 130-131. 
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evaluation, manifestly a very technical matter, the judgment 
of the expert psychiatrist must be accorded a singularly im- 
portant role. And it is equally obvious that no psychiatrist 
should be expected to give a confident judgment unless he has 
been afforded a very ample opportunity of investigating the 
individual in question.?" 

While it is not possible, then, or even desirable, compre- 
hensively to enumerate the causes—and, consequently, the 
precise individual forms—of Psychical impotence, what can 
usefully be done is to indicate the principal ways in which the 
malady manifests itself—the characteristic symptoms, as it 
were—and thus to suggest to ecclesiastical Tribunals to whom 
evidence of such features is submitted, that they might rea- 
sonably suspect the presence of one or another form of the 
impotence known as Psychical.”* 

The Authors who specialize in a treatment of this subject 
point to three such characteristic features, namely: (i) de- 
ficiency in sexual desire (libido) ; (ii) defective erection of the 
penis; and (iii) deficiency or abnormality in the emission of 
semen.”® 

A preliminary point to be noticed in this connection, as the 
authorities clearly show, is that these features may occur 
either independently one of the other, or conjunctively (one 
perhaps exercising a causal influence on the other) in any in- 
dividual person. The facts of medical experience are that, 
while in the case of one man there may be combined a vig- 
orous sexual desire and a total or partial inability for erection, 


27 See, in this connection, the suggestions made concerning procedure, infra. 


28 Tt is not suggested that adequate evidence of any of these features is itself 
sufficient proof of Psychical impotence. What is submitted is that, in the 
presence of such evidence, a Tribunal ought (in accordance with Can. 1976) 
to enlist the aid of medical experts in order, with their assistance and guid- 
ance, to discover whether in this individual case the cause of the symptom in 
question amounts to a real psychical impotence. 


29 Cf. Antonelli, op. cit., III, p. 386; Palmieri, Medicina Legale Canonistica 
(1946), p. 169; Van Duin, op. cit., p. 184; Oesterle, op. cit., p. 136; Strauss, op. 
cit., p. 697; S. L. Simpson, “ Impotence,” British Medical Journal, 25 March 
1950, p. 693. 
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in the case of another a weakened or non-existent desire may 
be combined with a normal or with a weakened or with a non- 
existent erection. But it is pointed out that perhaps the most 
common form of the malady is that in which there coincides a 
patent lack of interest in normal sexual intercouse and a con- 
sequent deficiency in normal erection. Once again—and the 
point must be stressed—it is a matter of the individual pa- 
tient and of the pronouncement of the recognized expert. 

Of the three features the first-mentioned—deficiency in sex- 
ual desire *°—varies a great deal with the individual. There 
are indeed cases of complete absence of sexual urge, in such 
wise, as Van Duin puts it, “ut neque stimuli ex parte or- 
ganorum sexualium neque imagines mentales vel sensuum per- 
ceptiones vim in se habeant tale individuum sub ratione psy- 
cho-sexuali excitandi”’ **; and this extreme form is very often 
manifested by either a positive aversion to the female sex or, 
at least, a very deep fear of sexual relations. On the other 
hand, there are individuals whose sexual desire is not so much 
totally absent as, rather, in varying degrees languid, inert and 
difficult of stimulation—a feature not infrequently associated 
with men of quite singular competence in other spheres of life. 

It is well established, duce experientia, that the operation 
or activity of libido is subject to the influence of very many 


30 Deficiency in sexual desire—variously termed, but more usually designated 
as anaphrodisia, with its twofold division into anaesthesia (total absence of 
desire) and hypaesthesia (reduction in normal desire)—may be either innate 
or acquired. The latter is by far the more frequent, though the acquisition is 
very often facilitated and hastened by other constitutional factors in the indi- 
vidual in question: a weak and effeminate character, for example, will be more 
susceptible than a normal person to the influences which ultimately produce 
deficiency in libido. Moreover, it ought not to be overlooked, as Doctor 
Strauss, an authority of international standing, points out (op. cit., p. 697), 
that “extreme feebleness of sexual desire, amounting almost to absence, can 
be congenital, and is compatible with perfect physical and mental health, a 
vigourous intellect, and normal endocrine patterns”; for this very reason, he 
thinks it “indeed unfortunate that so many of us—consciously or uncon- 
sciously—still equate virility and potency.” 

Cf. Bonazzi, O., L’impotenza psichica (Bologna, 1935), p. 63. 


31 Op. cit., p. 135. 
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psychical factors. The effect of these factors is usually one or 
other of two main kinds. 

There may, on the one hand, be set up a certain inhibition, 
which prevents the individual from being able to have normal 
intercourse, either by completely submerging his libido or by 
so reducing its vigor that he becomes incapable of sustained 
erection.** This is the kind of psychical factor which may 
well be associated with, for example, misdirected education 
in sexual matters: where, for instance, a youth has been in- 
doctrinated with the view that anything pertaining to sex is 
sordid or sinful **; or again, with pursuits or ways of life of 
an excessively intellectual character **; similarly, with labored 
and protracted introspection and analysis, particularly of a 
man’s own emotions and instinctive reactions: “in tali casu 
non remanet nisi quaedam imago intellectualis eaque incapax 
movendi facultatem seu functiones executivas”*; it may 
even be associated with the more ordinary emotions of, for 
example, hatred or grievous envy, which sometimes, unfortu- 
nately, characterize even pre-marital associations; and so on, 
with other similar influences. 

On the other hand, the effect of psychical factors on a man’s 
libido may be of a quite different kind: that, namely, of so 
transposing the object of the sexual appetite that the desire 
itself is diverted into wholly abnormal and even unnatural 
channels; there appear, in other words, the so-called sexual 
perversions. These various aberrations—homosexuality, for 


32 Tt was precisely this feature which the Rotal Judges had in mind when, on 
one occasion, in a case to which we have already referred (note 21, supra), 
they described male psychical impotence as consisting “in quadam inhibitione 
seu phobia, qua retentus nequit ipse [t.e., vir] cum muliere coitum perficere, 
seu erectionem saltem sufficientem habere . . .”—S.R.R. Decis., XXXIII 
(1941), 901. 


33 Cf. Gemelli, A., De Conceptu impotentiae coeundi definitione sub respectu 
medicinae pastoralis (1927), p. 29. 


34 Cf. Antonelli, op. cit., ITI, n. 606, p. 387. 


35 Van Duin, op. cit., p. 187. Cf. Costantini, op. cit., p. 13; T. V. Moore, 
Dynamic Psychology, p. 316. 
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example **—are quite frequent causes of such a deficiency in 
sexual desire as amounts to a total impotence.** 

Passing now to the second of the three characteristic fea- 
tures, it is to be observed that even a weakening in normal 
erection is in itself—that is, even in cases where it occurs de- 
spite an unblemished sexual desire—both recognized by the 
Authors ** and frequently referred to by the Rota *®® as spe- 
cifically diagnostic of Psychical impotence. To be considered 
potent, a man must be able not only to have an erection but 
to maintain such an erection as will enable him to penetrate. 
Any psychical factor, therefore, which, on the occasion of an 
attempted intercourse, intervenes so to weaken the erection of 
the penis as to render the man incapable of effecting penetra- 
tion—even though it does not banish the erection altogether, 


36 Homosexuality is a cause of psychical impotence well recognized as_ ch 
both by the medical profession and by the canonical authors: cf. Mayer- ss, 
Slater, Roth, Clinical Psychiatry (1955), p. 171; Strauss, op. cit., p. 698; 
Oesterle, op. cit., p. 142. And it should be noted that homosexuality may well 
be the cause if impotence even in cases where the malady itself is, as the 
technical expression has it, ‘latent,’ i.c., in cases where the individual has 
never engaged in any strictly homosexual conduct and may even be quite 
unaware of his constitutional condition. The diagnosis of such a condition is 
clearly a matter for the medical expert, whose opinion, however, and par- 
ticularly the grounds on which it is based, ought to be very carefully exam- 
ined by the ecclesiastical judge; the Tribunal ought not to be satisfied until 
the expert has advanced positive reasons for his diagnosis of latent homo- 
sexuality. 

In passing, it may be remarked that, though there is still some discussion 
on the point, the prevailing medical opinion would appear to regard constitu- 
tional homosexuality as of its nature incurable. 


37“, | . Rebus ita se habentibus, facile intelligitur ratio cur sub talibus con- 
ditionibus vera impotentia circa actus naturales creetur; nam imagines phan- 
tasiae semper minus realitati correspondere consueverunt et in huiusmodi 
actibus excitationes vehementiores sentiuntur, ita ut stimuli normales sensum 
eroticum provocare nullatenus queant ”—Van Duin, op. cit., pp. 138-139. 


38 Gasparri, op. cit., I, n. 547, p. 334 (quoting Sanchez); Costantini, op. cit., 
p. 8; Antonelli, op. cit., III, n. 604, p. 386; Wernz-Vidal, op. cit., n. 224, p. 274; 
Oesterle, op. cit., p. 136. 

39 Cf. S.R.R. Decis., XXVII (1935), 611; XXVIII (1936), 694; XXXVI 
(1941), 479; S.R. Rota, coram Felici, 30 iulii 1949, apud Szenwice, op. cit., p. 97. 
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nor prevents subsequent emission of semen *°—constitutes a 
cause of Functional impotence. 

In this particular connection it should be noted, at the out- 
set, that the same psychical factors which eliminate or reduce 
the sexual urge will very often adversely affect also the ele- 
ment of male erection. This element itself, however, is sub- 
ject in addition to the operation of certain specific factors—to 
those, namely, which affect the nervous system as such, either 
by debilitating it permanently (neurasthenia), or by inhibit- 
ing its proper operation in certain circumstances, as in the 
case of the so-called phobias. Such purely psychical factors 
as enter into the constitution of neurasthenia*! are those 
which, for practical purposes, may be grouped as “ abnormali- 
ties of the emotions and affections ””—excessive and exag- 
gerated emotions, the predominant influence of the affections 
on the association of ideas, sexual excesses, and the like. Not 


40“ Bene notandum: erectio membri et eiaculatio non sunt conceptus cor- 
relativi; nam eiaculatio etiam absque erectione haberi potest; eiaculatio enim 
proprium suum centrum habet, scil. plexum lumbarem ”—Van Duin, op. cit., 
p. 133. 

Cf. S.R.R. Decis., XXXVI (1944), 718; S.R. Rota, coram Felici, 27 iunii 
1951, apud Szenwic, op. cit., p. 99. 


41‘ Neurasthenia,’ in the sense of a permanently or habitually debilitated 
nervous system, is a subject on which there exists a considerable diversity of 
opinion, both medical and canonical. For our purposes, however, it is scarcely 
necessary to enter the discussion in any detail. The kernel of the problem 
appears to be this: ‘Is neurasthenia essentially and basically a psychical 
malady, or is it, rather, a physiological (or even an anatomical) one? Accord- 
ing to the different replies which are given to this question, some authorities 
will admit, while others will deny, that neurasthenia is specifically character- 
istic of Psychical impotence: cf. Costantini, op. cit., p. 15; Gemelli, op. cit., 
p. 26. In this matter of terminology, the Rota would appear at times to favor 
a distinction between impotentia psychica on the one hand, and neurasthenia 
sexualis on the other: cf. S.R. Rota, coram Felici, 30 iulii 1949, apud Szenwic, 
op. cit., p. 102; whereas in other cases it equiparates the two: cf. S.R.R. Decis., 
XXXVI (1944), 718-719. Such divergence of view as exists, however, is not 
of vital importance to the present context: for even the most forceful pro- 
tagonists of the opinion that neurasthenia is basically and essentially a physio- 
logical malady, will readily admit that psychical factors do undoubtedly both 
predispose to and influence the progress of the disease. It is correct, therefore, 
to deal with neurasthenia when treating of the subject of impotence arising 
from psychical causes. 
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infrequently it happens that such a neurasthenic condition is, 
in the matter of potency, further worsened by the additional 
presence of other forms of neurosis—fixed ideas, obsessions, 
phobias, etc.—all or any of which may, even of themselves, 
well render an adequate male erection quite impossible.‘ 
We come, then, finally, to the third of the notable manifes- 
tations of Psychical impotence, namely, defective ejaculation. 
Here again it must be observed that the psychical factors al- 
ready mentioned in connection with the other two elements 
may well exercise an adverse effect on normal ejaculation. 
In particular, an individual may be incapable of any ejacula- 
tion, or at least of ejaculation intra vaginam, precisely be- 
cause one or another of those factors has rendered him either 
deficient in sexual desire or incapable of a sustained erection. 
The more specific consideration which is relevant here, how- 
ever, is the fact—to which we have already alluded in passing 
—that erection and ejaculation are not correlative functions; 
either may in fact occur without the other.*® It follows, 
therefore, that, despite a normal libido and an erection ap- 
parently normal in itself, a particular individual might none- 
theless be incapable of the intra-vaginal semination which is 
required for potency. In point of fact, the specialists are clear 
that various neuroses and other features of a psychical stamp 


42 A man’s fear or anxiety that he is unable to have normal sexual inter- 
course may, in certain cases, be so pronounced as to become a real phobia or 
obsession, rendering him in fact incapable of adequate erection; more often 
than not, in these cases, the sexual desire itself is unimpaired, indeed may 
even be intensified. Cf. S.R.R. Decis., XXIX (1937), 262. When a case of 
this kind comes before an ecclesiastical Tribunal, very careful investigation 
must be made concerning the origin of the particular neurosis which is the 
cause of the impotence. Not infrequently its origin would appear to lie in an 
unsuccessful first attempt at intercourse. Yet, even in such a case, further 
enquiry ought to be made, with the assistance of the expert advisors, to dis- 
cover if perhaps the initial failure, and particularly the fact that it provoked 
such a serious permanent condition, was not itself due to an already existing 
predisposition. 

For an instructive case, cf. Il Diritto Ecclesiastico, LIV (1943), 147-156. 


43 Cf. supra, note 40. 
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can indeed, and in certain cases do, produce precisely this 
effect.** 

Perhaps the most characteristic form of the malady * is 
the so-called evaculatio praecozx, or ejaculation, beyond the 
control of the individual, which occurs before he can penetrate 
the vagina. If this be an habitual, and not a mere passing, 
condition, the patient is undoubtedly impotent, and it does 
indeed sometimes happen that vigorous psychical influences 
will have produced such a settled condition. Nevertheless, it 
ought not to be overlooked that eiaculatio praecozx is not in- 
frequently a temporary disturbance, often associated with the 
early stages of marital life, and in no way to be ascribed to a 
serious psychical abnormality. The Rota, therefore, rightly 
insists that, in cases of this particular manifestation, care be 
taken to discover whether there is question at all of a form of 
Psychical impotence.*® 

* * * * * 

So much, then, for the nature and the causes of this malady. 
It will be appreciated, even from the outline which alone is 
possible here, that, in any proceedings on this matter before 
an ecclesiastical Tribunal, paramount importance will attach 
to the evidence of the medical experts, neurologists and psy- 
chiatrists; they alone will be able to determine many of the 
relevant issues. Nevertheless, it is obviously necessary that 
the various members of the Court itself be at least so versed 
in the technicalities of Psychical impotence that they would 


44 Cf. Van Duin, op. cit., p. 144; S.R.R. Decis., XXXVI (1944), 718; S.R. 
Rota, coram Canestri, 31 martii 1951, apud Szenwic, op. cit., p. 105. 


45 Fiaculatio praecoz, though undoubtedly the most frequent, is not however 
the only possible form of psychical impotence arising on this score. A rare 
instance is that of a man who, though capable of erection and normal pene- 
tration, is psychically impeded from intra-vaginal semination; such a case is 
extremely difficult of proof, if for no other reason than the contrary presump- 
tion of law. But ef. two interesting Rotal sentences on the matter: S.R.R. 
Decis., XXIV (1932), 126, and S.R. Rota, coram Mattiolo, 3 decembris 1952, 
apud Szenwic, op. cit., pp. 105-106. 


46 Cf. S.R.R. Decis., XX XIX (1947), 35; S.R. Rota, coram Teodori, 11 iunii 
1949, et coram Wynen, 20 iulii 1950, apud Szenwic, op. cit., p. 105. 
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know how best, in the concrete circumstances of a given case, 
to avail themselves of the expert assistance. What has been 
written here is offered by way of introduction to this difficult 
task. 

Apart, however, from the very nature of the malady itself, 
there are other problems facing a Tribunal which has to ad- 
judicate a case of this kind, some of which are common to all 
matrimonial proceedings, but all of which do involve consid- 
erations specific to a suit on the grounds of Psychical impo- 
tence. It is to these problems that we now turn our attention. 


III. Tue Proor or IMPOTENCE 


Moral certainty that the marriage is invalid, based on the 
actual evidence before the Court, is required before a plaintiff 
may be given a decree of nullity.*” 

In terms of a case such as we have under consideration here, 
that proposition means: (a) that there must be a question of 
real impotence, not just simply one of any mere difficulty in 
the performance of the conjugal act; (b) that such impotence 
be established by the evidence submitted, interpreted in ac- 
cordance with the norms laid down therefor by law and by 
settled ecclesiastical procedure; and (c) that the judges be 
morally certain that this evidence does in fact establish the 
impotence in question. 

Each of these three aspects calls for some words of com- 
mentary. 


(a) There must be question of real impotence 


It is necessary, in other words, to distinguish in any given 
case between, on the one hand, a difficulty, even a serious dif- 
ficulty, in executing the act of intercourse and, on the other, 
an incapacity or inability to have sexual intercourse: the latter 
only may invalidate the marriage, the former will not. This 
particular problem, common to every case of impotence, is 
particularly worthy of attention in a case of Psychical im- 


47 Can. 1869, 8§ 1, 2, 4. 
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potence which, as we have seen, is itself such a complex phe- 
nomenon.*® 

Obviously, it is not a question which can be easily or con- 
fidently answered by the inexpert, and for this reason it is 
pointed out that the opinions of the doctors, elicited by apt 
and adequate questioning, must be a primary guide.*® 


(b) The impotence must be established by the evidence, 
properly interpreted 


Only that which appears in evidence may be made the basis 
of the ultimate decision. It is essentially a matter for the 
prudent and conscientious judgment of the Tribunal to esti- 
mate this evidence: probationes autem aestimare iudex debet 
ex sua conscientia. In regard to certain specific kinds of evi- 
dence, however, the law itself and the established practice in 
judicial procedure contain positive prescriptions which are de- 
signed to assist and to guide the judges in the formation of 
their decision.*° 

In this connection, we feel that it may be of value to refer 
to the following points: 

i) the testimony of the parties: in view of the twofold con- 
sideration that matrimonial causes necessarily involve the 
common good (ef. Can. 1751), and are of their nature open to 
the danger of collusion between the consorts, the law directs 
that the parties’ testimony be subject to the general rule: 
“ depositio iudicialis coniugum non est apta ad probationem 
contra valorem matrimonii constituendam.” ** 


48“ Tanquam regula certa statui potest: causae psychicae, ut impotentiam 
psychicam importent, tam fortes sint oportet, quae unionem coniugalem 
simpliciter impossibilem reddant, patet statutam normam valere pro impos- 
sibilitate physica; nihil refert, utrum causae psychicae represserint impulsum 
sexualem aut erectionem vel normalem eiaculationem impediverint ”—Van 
Duin, op. cit., p. 150. 

Cf. Oesterle, op. cit., pp. 145-147. 


49Cf. M. Sinopoli, “Considerazioni sull’impotenza psichica come causa 
dirimente del matrimonio canonico,” Jl Diritto Ecclesiastico, LIV (1943), 154- 
156. 


50 Can. 1869, §3; Art. 197, $3. 
51 Instr. S. Cong. de Sacramentis, 1936: Art. 117. 
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Very briefly, this rule means that the judicial testimony of 
the parties, no matter how honest or trustworthy they may be, 
is never of itself an adequate proof that their marriage was in- 
valid: “ non est apta ad probationem ...constituendam.” In 
other words, complete judicial proof of the proposition: ‘ what 
the parties say means that their marriage is invalid,’ must be 
sought from some source or sources other than their own 
words. It is simply a warning that the idem per idem pro- 
cedure is not judicial proof.*” 

But it does not mean or imply any more than that. In 
particular, it does not mean either that no argument may be 
drawn from the testimony of the parties, or that their state- 
ments in Court may not in certain circumstances themselves 
constitute valuable corroborative evidence of the points at 
issue.** If, in a given case, the trustworthiness of one or both 
consorts be established, and if it be shown that there was in 
fact no collusion between them, then the testimony in ques- 
tion must be accorded very serious consideration indeed.™* 


52 Tt will be noticed, therefore, that the rule of Art. 117 concerns only the 
implication of what the parties say. It is in no sense concerned with the truth 
of what they say: that is a separate question, which has to be decided inde- 
pendently. 

Moreover, if the truth of what a party says has been fully accepted, Art. 117 
does not exclude, as proof, that another person, qualified to do so, should 
draw the implication of what has been said. Thus, for example, if a medical 
expert were to say: ‘if this story represents what in fact happened, then in my 
opinion the husband is impotent,’ a Court, in accepting such opinion, would 
not be acting against the prescription of Art. 117, for it would be attributing 
probative force, not to the statement of the party, but rather to the view of 


the doctor. The matter then becomes subject to the legal rules governing 
expert evidence (cf. infra). 


53“ A judicial deposition of one or both consorts .. . at times may be an in- 
valuable means of indicating wherein proof may be found or it may furnish 
corroborative evidence; at other times it may be of little or no value. Its 
value varies in relation to the trustworthiness of the consorts, the nature of 
the case under consideration, the time when the statements were made, the 
very nature of the judicial deposition itself and its agreement with the testi- 
mony of witnesses, documents and the like’”—Doheny, Canonical Procedure 
in Matrimonial Cases, I (1948), 339. Cf. ibid., pp. 345-6. 


54 That the rule of Art. 117 may not properly be so interpreted that the 
parties’ testimony would have no probative value, is clear from the Decree of 
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The precise weight to be attached to such testimony will 
depend in great measure on the type of case under review and 
on the confidence which the Tribunal will feel able to place in 
the trustworthiness of the party. But it is pointed out, both 
by the Authors ® and by the Rota,** that the testimony of a 
party to a marriage has an altogether special and significant 
relevance in cases which of necessity involve the consideration 
of internal and intimate elements. Cases of Psychical impo- 
tence are certainly to be included in this category. Indeed, 
it often happens in these particular cases that, in order to 
determine the precise nature of the malady from which the 
allegedly impotent person is suffering, the Court will need to 
discover what exactly occurred on the occasions when the 
parties attempted to consummate their marriage; only the 
parties themselves can provide this information. 

ii) expert evidence: in no matrimonial case is the Tri- 
bunal bound to accept even the concordant findings of the ex- 
perts; indeed, it may not properly pass judgment until, in 
addition to whatever expert evidence may be available, it will 
have taken careful account of all the circumstances of the 
case.°® 


the Holy Office on Impotence and Non-Consummation, issued on the 12th 
June 1942, declaring: “omitti poterit inspectio (mulieris) si, attenta partium 
et testium excellentia morali, ac serio pensatis eorum animi dispositionibus 
necnon ceteris adminiculis aut argumentis, Ordinarii iudicio, plenissima iam 
habeatur probatio de impotentia vel de inconsummatione ”—AAS, XXXIV 
(1942), 201. 

Cf. Torre, Processus Matrimonialis (1956), p. 270. 


55“ Quod attinet ad probationem nullitatis matrimonii per ipsos coniuges, 
sequens factum absolute observandum est: sunt casus, in quibus coniugum 
depositionibus, quae certo plenam probationem nunquam faciunt, maius pro- 
bationis momentum attribuendum est. Quod valet ante omnia pro illis causis, 
in quibus nullitas ab actu mere interno creatur ... Quot elementa mere in- 
trinseca influunt in impotentiam psychicam! ”—Van Duin, op. cit., p. 157. 


56 Cf. S.R.R. Decis., XII (1920), 173; XXVI (1934), 758; S.R. Rota, coram 
Mattioli, 23 novembris 1949, et coram Fidecicchi, 30 maii 1950, apud Szenwic, 
op. cit., pp. 126-127. 


57 Van Duin, op. cit., pp. 157-158. 
58 Can. 1804, $1; cf. Art. 154, §1. 
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Nevertheless, the Court may not lightly dismiss the opin- 
ions of the experts, particularly on points on which they are 
agreed among themselves; and whether the Judges accept or 
reject the expert evidence, the reasons for their decision in the 
matter must appear in the final Sentence.” 

The principles of law applicable to this matter are, we be- 
lieve, properly interpreted as follows. It is for the judges, 
and not for the doctors, to say whether or not the claim of the 
plaintiff has been established. It is for the doctors to express 
their expert opinions on such relevant aspects of the case as 
come within their special competence, with a view to guiding 
the judges in matters on which they themselves cannot claim 
scientific knowledge. The doctors should explain—and the 
Rota is very insistent that they be asked to explain—their 
opinions, the methods whereby they arrived at them, and es- 
pecially the reasons they have for maintaining them.” In 
general, the Tribunal should approach these expressions of ex- 
pert opinion on the basis of the accepted axiom: peritis in arte 
credendum est *'\—quod est verissimum, alioquin ad quid peri- 
tia adhibetur.* In other words, in a matter which strictly 
belongs to the medical field, the doctors’ findings (and the 
technical reasons on which they are based) must be accepted 
as conclusive evidence of the truth of what they say, pro- 
vided only that there be not a legally-recognized ground for 
calling any particular finding into question. 


59 Can. 1804, §2; cf. Art. 154, §2. “Equidem peritia non est unicus fons 
veritatis; ast leviter non est derelinquenda conclusio peritorum ad quam de- 
venerunt per subsidia et principia artis aut scientiae et post sedulam factorum 
inquisitionem et cognitionem; quare sapientissime in § 2 canonis [1804] prae- 
scribitur iudicem in sententiae definitivae textu debere rationes ob quas con- 
clusiones peritorum admiserit aut repulerit, distincte referre. .. . Quare si iudex 
has reddere rationes praetermittat, peccat in Can. 1894, 2° et Can. 1905, § 2, 


° ”_Lega-Bartoccetti, Commentarius in Iudicia Ecclesiastica, II (1950), p. 770 
et n. 2. 


60 Cf. Can. 1801, §3. 
61S.R.R. Decis., XX (1928), 80; XXI (1929), 485; et passim. 
62 Van Duin, op. cit., pp. 159-160. Cf. Oesterle, op. cit., p. 149. 
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Assuming that the trustworthiness and complete integrity 
of the doctors themselves is beyond doubt, that they are in 
fact experts in the precise matter under consideration, and 
that it is quite clear what they wish to convey, their opinions 
may be rejected, not on any abstract or theoretical considera- 
tions, but only on reasons based upon the evidence before the 
Court: for example, because the medical views are in clear 
conflict with the testimony of the parties and other witnesses, 
or because one medical opinion cannot be reconciled with the 
views of the other doctors, or because the experts’ conclusions 
are manifestly in excess of what the judges regard as the law- 
ful inference to be drawn from the rest of the evidence, etc. 

The importance of this legislation is particularly to be 
stressed in any case of impotence. For, whereas a Tribunal 
may, if it so wishes, employ the services of medical or other 
experts in any case of nullity, the assistance of expert doc- 
tors is normally of obligation in cases of alleged impotence.” 
In these latter cases, in other words, the law regards the con- 
sideration of expert evidence as necessary to the formulation 
of a reasonable and lawful verdict. It is submitted, there- 
fore, in view of the prescription of Canon 1804, § 2, that in a 
case of impotence the testimony of the doctor-experts may be 
rejected only for grave reasons, and only if such reasons enjoy 
the support of the remaining evidence. When the impotence 
is alleged to be psychical, this conclusion is all the more per- 
tinent. 

iii) the proof of Psychical impotence: the nature of Psy- 
chical impotence requires that special consideration be given 
to certain specific elements in the proof of this condition. 

In regard to medical opinion on the matter, it must be ob- 
served that the malady is such that it does not admit of the 
same kind of medical diagnosis as does organic impotence. 
This does not mean, however, that a firm medical diagnosis is 


63 Oesterle, op. cit., p. 149. Cf. S.R.R. Decis., XX (1928), 80-81. 
64 Can. 1792. 
65 Can. 1976; Art. 139. 
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not possible. Nor does it mean that such a diagnosis ceases 
to be reliable merely because it is reached by a process of 
elimination: how many sound diagnoses, even of organic 
trouble, are arrived at by just this method! 

This very point is stressed by the authors. Psychical im- 
potence, they say, is not perceptible by the senses nor open 
to so-called “ experimental ” investigation; it belongs to that 
category of impotence known to ecclesiastical jurisprudence as 
impotentia invisibilis.6 For this reason, the medical profes- 
sion proceeds on the principle that Psychical impotence is 
rather deduced, or concluded to, than objectively demon- 
strated. 

The point has considerable importance in regard to the in- 
terpretation of medical opinion on this subject. For, when 
the doctors use phrases as “I believe,’ “I would think,” 
“ there is no reason for thinking otherwise than,” ete.—phrases 
which might perhaps be inclined to suggest a doubtful state of 
mind—they are very often merely reflecting the fact that 
physical or mathematical certainty about a psychical state is 
simply not attainable.® 

The point is important also in regard to another aspect of 
the proof of Psychical impotence. While this malady is not 
discernible by the type of medical examination which would 
be sufficient to diagnose organic impotence but calls rather 
for a different medical approach, it differs from organic im- 


66 The distinction between a defect (and, consequently, the impotence) 
which is visibilis and that which is invisibilis has long been acknowledged in 
canonical literature, and is in fact one of the touchstones of Rotal jurispru- 
dence on this subject: cf. Oesterle, op. cit., p. 148; Van Duin, op. cit., p. 122. 


67“ | . Impotentia psychica sensibus obvia non est et experimentali modo 
investigari nequit . . . Unde periti principium statuunt quod impotentia psy- 
chica ‘ obiective demonstrabilis non est, sed tantummodo concluditur seu 
potius praesumitur’”—Van Duin, op. cit., pp. 158-159. Cf. Oesterle, op. cit., 
p. 148. 


68 “Quibus verbis [periti] nullo modo excludere intendunt certam suam 
persuasionem de existentia impotentiae, sed excludere volunt certitudinem 
physicam, quam ex sola peritia physica sibi acquirere nequeunt ”—Van Duin, 
op. cit., p. 159. 
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potence also in that it is of its nature patient of observation 
by the inexpert. It is very much a matter of human conduct, 
reflecting character, temperament, way of life; as such, rele- 
vant and even accurate knowledge of it may be culled from 
ordinary lay observers. This is not to suggest that, unlike or- 
ganic impotence, it may be proved solely by the evidence of 
such persons. But it does mean that, in cases of Psychical im- 
potence, their evidence is unquestionably more valuable. And 
the admonition of the Code is particularly in point: “ Judex 
non peritorum tantum conclusiones, etsi concordes, sed cetera 
quoque causae adiuncta attente perpendat.” ® 

Finally, it must be stated that the proof of Psychical im- 
potence is rightly regarded as, in most cases, a particularly 
difficult process. The Rota leaves us in no doubt on this 
point. But we believe that it would be a serious error—has 
this ever happened?—to regard any case of Psychical impo- 
tence as not proved, or not provable, merely because the case 
itself is a difficult, even a very difficult, one. In this connec- 
tion, it is worth referring to the statement of Monsignor Staffa 
in a very recent Rotal decision: 


Quia capacitas subiecti ad elementa essentialia copulae iure 
ipso naturae requiritur, nihil refert pro nullitate coniugii, inde 
necessario consequenti, utrum haec impotentia facile an cum 
difficultate, mediis ordinariis an extraordinariis, visu mani- 
busque an e contra tantummodo accuratissimis peritorum in- 
quisitionibus probari valeat; sive enim pateat sive lateat, im- 
potentia semper est impotentia . . .7° 


69 Can. 1804, $1. Cf. S.R. Rota, coram Mattiolo, 4 augusti 1950, apud 
Szenwic, op. cit., p. 130, in which the Rota declares that the principle of Reg. 
65, in the 1923 Regulae servandae in processibus super rato et non-consum- 
mato (namely, that the physical argument—in casu, the expert medical testi- 
mony—natum est complere probationem per partium confessionem et per 
testes . . . exhibitam), may, by analogy, be properly applied to impotence 
cases, especially to cases of psychical impotence. 


70 §.R. Rota, coram Staffa, 25 iulii 1956, apud Monitor Ecclesiasticus, LX XXII 
(1957), 262. “Ut plurimum, notis seu stigmatibus corporeis non revelatur 
(impotentia), nam et in hominibus corpore perfectis, atque normali organo 
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iv) the relevance of non-consummation: the non-consum- 
mation of a marriage does not, of course, necessarily establish 
the impotence of either party to that marriage. Neverthe- 
less, if there are other positive indications that one of the par- 
ties is impotent, particularly if there is evidence of various 
attempts at sexual intercourse, then the fact of non-consum- 
mation, if itself established, is properly to be regarded as a 
further element in the proof of the alleged impotence.” 

In the light of this, may we direct attention to one particu- 
lar aspect of the rules of law governing the establishment of 
non-consummation itself—an aspect which, there is some rea- 
son to think, is not always fully appreciated in diocesan Tri- 
bunals. 


The Regulae servandae, issued by the 8S. Congregation of 


copulatorio fruentibus, aliquando contigit. Nec mirum est: etenim homo 
non est machina, sed est animal, et quidem rationale In machinis, posita 
integritate atque connexione partium, convenienti vi motiva ac lubrificatione 
adhibita, motus sequatur necesse est. Ex adverso, in creatura, quam Supremus 
Artifex spiritu immortali ac materia mirifice compositam voluit, perturba- 
tiones naturae neuro-psychicae verificari possunt: equidem, directe non in- 
vestigabiles, quia sensibus percipi non valent, sed quarum influxus certos ap- 
petitos certasque vires debilitat, enervat, vel prorsus enecat, in perpetuum vel 
ad tempus. Haec omnia in foro externo, maxime in foro fori, probare perdiffi- 
cile est, praesertim in causis bonum publicum respicientibus. At non est im- 
possible; secus supervacanee lege statueretur impedimentum impotentiae rela- 
tivae, ac darentur normae ad illud in iudicio probandan ”—S.R. Rota, coram 
Mattioli, 4 augusti 1950, apud Szenwic, op. cit., p. 129. 


71 This is certainly the accepted practice at the Rota. In the significant 
judgment of the 5th December 1941, coram Grazioli (to which we have already 
alluded more than once), the following words occur: “ Patet profecto ex hac 
circumstantia [i.e., inconsummatione matrimonii] magnum vicissim oriri argu- 
mentum pro coniicienda viri impotentia, quum omnino extraordinarium sit 
matrimonium inconsummatum mansisse post plus quam septem annos, et 
quidem inter coniuges, qui, etsi non libentissime, libenter tamen ad nuptias 
progressi sunt, quique matrimonii usui non renuntiaverunt . . .”—S.R.R. Decis., 
XXXIII (1941), 909. 

In the same context, and indeed in the whole context of Psychical impo- 
tence, another very instructive case, tried before three successive courts of the 
Rota and ultimately, like the 1941 case, executed in favor of nullity, may be 
consulted apud S.R.R. Decis., XXVII (1935), 610 ss; XXIX (1937), 248 ss; 
XXX (1938), 477 ss. 
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Sacraments on the 7th May 1923,” enunciate the following 
principle: 


Argumenta autem ad detegendam veritatem in his causis prae- 
cipua sunt: (a) utriusque coniugis iurata confessio; (b) testes 
septimae manus ex utroque latere; necnon testes ex officio in- 
ducti, vel etiam ad instantiam partium, prouti res ferat; (c) 
inspectio corporum per peritos facta; (d) authentica documenta 
etiam extraiudicialia, cuiuscumque generis, veluti litterae, 
itemque acta iudicialia in foro civili confecta, quatenus ad rem 
faciant; (e) indicia et praesumptiones—Reg. 20. 


It is customary, in canonical literature and judicial practice, 
to reduce these various arguments to two main categories: the 
so-called “ moral” argument and the “ physical ” argument.” 
We feel that every diocesan Tribunal ought to take due cog- 
nizance of the fact, now well settled, that the law regards the 
moral argument not only as the more effective of the two,” 


72 AAS, XV (1923), 389 ss; Bouscaren, Canon Law Digest, I, 764 ss; Doheny, 
Canonical Procedure, II (1943), 191 ss. 


73 Argumentum “ morale nititur iurata utriusque partis confessione, perficitur 
vero testimonio septimae manus ‘ quod robur addit depositionibus coniugum ’” 
(Can. 1975, § 2), et aliis, si quae sint, adminiculis, indiciis et praesumptionibus; 
... phystcum consistit in hymenis integritate, ratione habita etiam tum de na- 
tura tum de maiori minorive elasticitate ipsius hymenis . .. .”’—Tribunal 
Vicariatus Urbis, coram Canzoneri, 29 novembris 1956, apud Monitor Ecclesias- 
ticus, LX XXIII (1957), 118. Cf. S.R.R. Decis., passim. 


74“ Ut pluries animadvertimus, in similibus casibus, vix argumentum physi- 
cum, fundatum nempe super mulieris integritate, haberi potest quin dicam 
unicum, sed nec praecipuum ”—S.R. Rota, coram Mattioli, 25 novembris 1951, 
apud Szenwic, op. cit., p. 140. 

“Moralis ac physici argumentorum utrum maiori vi polleat probativa, 
quaestio est quae theoretice in favorem argumenti moralis solvenda est .. . 
Etenim argumentum physicum ‘natum est complere probationem per partium 
confessionem et per testes septimae manus aliosque testes exhibitam’ (Reg. 
65); proinde, si quandoque argumentum physicum ita .. . firmum sit ut plena 
ex eo habeatur probatio inconsummati matrimonii, hoc est veluti per excep- 
tionem, non per regulam ”—Tribunal Vicariatus Urbis, coram Canzoneri, 29 
novembris 1956, apud Monitor Ecclesiasticus, LX XXII (1957), 118. 

“ Argumentum, quod morale vocant, saltem generatim loquendo, principem 
locum tenere Patres turni absolute declararunt ”"—S.R, Rota, coram Mattioli, 
4 augusti 1950, apud Szenwic, op. cit., p. 130, 
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but as in itself adequate to prove non-consummation in cer- 
tain circumstances, even in cases where there have been both 
opportunities for intercourse and attempts to achieve it.” 
Apart from the practice of the Rota on this matter and its 
warnings against an over-insistence on the physical argu- 
ment,”* the Decree of the Holy Office in 1942 has made it per- 
fectly clear that the Holy See does envisage cases in which 
the non-consummation of a marriage may be judicially proved 
despite a complete absence of any such physical argument ex 
parte mulieris.™ 


(c) Moral certainty of the impotence is required 


The outcome of every marriage process on the grounds of 
Psychical impotence will depend ultimately on the determina- 


75 Argumentum “ physicum, quod ex integritate hymenis desumitur, etsi 
multum valeat cum solido argumento morali, solum vix quicquam proficit .. .; 
argumentum morale .. . talis est momenti ut, etiam sine physico, inconsum- 
mationem probare valeat: dummodo, tamen, in hoc casu, certissimum et 
validissimum sit ”"—S.R. Rota, coram Felici, 30 iulii 1949, apud Szenwic, op. 
cit., p. 135. 

“Ceterum ad probationem perficiendam non requiruntur omnia simul per- 
fecta [i.e., argumenta in Reg. 20 enumerata], sed defectus unius potest sup- 
pleri per aliud, et processus ad exitum est perducendus ex morali argumento 
adminiculis suffulto”"—S.R. Rota, coram Caiazzo, 30 novembris 1951, apud 
Szenwic, op. cit., p. 141. 

Cf. S.R. Rota, coram Filipiak, 11 ianuarii 1952, apud Monitor Ecclesiasticus, 
LXXX (1955), 413-419: a very significant case of functional impotence, in 
which non-consummation was declared proved despite a series of facts which 
at first sight cannot have appeared very helpful to the plaintiff—attempts at 
intercourse both before and after an operation for the excision of the hymen, 
evidence of extra-judicial doctors, suspect testimony from the husband, etc. 

Cf. etiam S.R.R. Decis., XX XIX (1947), 543-549. 


76“ |. Argumentum physicum .. . immerito a nonnullis ultra debitum ex- 
tollitur, sive ad inconsummationem probandam, cum favorabile videtur, sive 
ad negandam, cum ex toto deficit aut sat firmum non sit: etenim ‘natum est 
complere probationem per partium confessionem’....”—S.R. Rota, coram 
Mattioli, 21 februarii 1951, apud Szenwic, op. cit., p. 1388. This very admoni- 
tion was repeated in a subsequent case of the 17th October 1951: cf. Szenwic, 
op. cit., p. 140. 


77 Decretum de quibusdam cautelis adhibendis in Causis Matrimonialibus 
impotentiae et inconsummationis, apud AAS, XXXIV (1942), 200-202. For a 
relevant extract from this Decree, cf. supra, note 54. 
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tion of the question: whether or not the judges will have 
reached moral certainty about the alleged incapacity.”* We 
may be pardoned, therefore, if we append a word here on the 
nature of that state of mind. 

Moral certainty on any matter is reached when all prudent 
} doubt of the contrary has been excluded. It is the state of 
mind which steers a middle course between the two extremes 
of absolute certainty, on the one hand, and a greater or lesser 
degree of probability, on the other. “It is characterized on 
the positive side by the exclusion of well-founded or reason- 
able doubt, and in this respect it is essentially distinguished 
from ... quasi-certainty (or probability) ...; on the negative 
side, it does admit the absolute possibility of the contrary, 
and in this it differs from absolute certainty.” 

In the practical issue of a case of male impotence, therefore, 
the phrase constat de impotentia necessarily involves no more, 
though no less, than a judgment to this effect: “in view of the 
evidence adduced, it cannot now be said that there is left any 
probability that this man is capable of sexual intercourse with 
this woman, though we do not exclude the possibility that he 
may be so.” ® All reasonable doubt is thereby excluded. 
“To require the highest possible certainty, notwithstanding 
that a sufficient certainty already exists, is without justifica- 
tion and should be discouraged.” ** 





78 Can. 1869, § 1. 


79 Allocution, on Moral Certainty, by Pope Pius XII to Rotal Officials, 1 
October 1942, apud AAS, XXXIV (1942), 338 ss. The English translation of 
this important address—which is used in the text here—is from Bouscaren, 
i Canon Law Digest, III, 607. 


80“Tn hisce autem causis tum impotentiae tum inconsummationis, quae 

sunt ex naturalibus atque humanis contingentibus, iudex subtilius ne agat, 
) puta exigendo ut excludatur omnis in contrarium possibilitas, seu requirendo 
certitudinem absolutam. Contra non sufficit probabilitas vel magna, qua ta- 
men non excluditur probabilitas contraria; sed omnino requiritur ut iudex... 
hauriat moralem eam certitudinem qua omne removeatur dubium rationabile, 
seu positivo fundamento innixum ”—S.R. Rota, coram Jullien, 6 aprilis 1949, 
apud Szenwic, op. cit., pp. 125-126. 


81 Allocution of Pope Pius XII, 1 October 1942, in Bouscaren, op. cit., p. 610. 
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Moreover, while this moral certainty may sometimes be at- 
tained by means of considerations any one of which would ex- 
clude all probable doubt, it not infrequently is reached only 
by the accumulation of indications, presumptions and proofs 
which, taken individually, would not suffice to constitute 
moral certainty. It may, we think, with truth be said that 
this will very often be so in cases of Psychical impotence. 
Thus, for example, if neither the medical evidence nor the evi- 
dence of the parties and witnesses is in itself sufficient to ex- 
clude a reasonable doubt, it might well be that the medical 
evidence, taken in conjunction with this other testimony and 
with certain further indications, would suffice to give the re- 
quired moral certainty. “ This is in no sense a passage from 
probability to certainty through a simple cumulation of prob- 
abilities . . .; it is rather to recognize that the simultaneous 
presence of all these separate indications and proofs can have 
a sufficient basis only in the existence of a common origin or 
foundation from which they spring, that is, in objective truth 
and reality.” ** Appreciation of just this point may very well 
ensure that cases of Psychical impotence will receive the jus- 
tice to which they are entitled. 


* * * * * 


There remains now to consider the final problem, a problem 
which is in many ways the most difficult in these cases of 
Psychical impotence, certainly the problem which in practice 
is responsible for the failure of so many of the claims of nullity 
on this score: the problem, namely, of whether or not, granted 
a psychically impotent condition in the patient, the impedi- 
ment of impotence is verified in casu. 


IV. PsycuicaL IMPOTENCE: THE DIRIMENT IMPEDIMENT 


To establish that a particular marriage is invalid, it is not 
sufficient merely to prove that one of the parties is suffering 
from a form of impotence. It must be demonstrated, in ad- 
dition, that the impotence is, in the words of Canon 1068, 


82 Ibid., p. 608. 
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“ antecedent and perpetual ”: only such impotence constitutes 
the canonical impediment. 


(a) The impotence must be antecedent 


If a marriage is null because of a diriment impediment, it 
is so because the impediment existed at the time the contract 
itself was made. Any factor which supervenes after the mar- 
riage, but did not exist at the time it was celebrated, cannot 
affect the validity of the original consent between the parties. 

It is precisely this point which the Legislator expressed 
when prescribing that, for the impediment of impotence, the 
malady must be “ antecedent.” 

It is to be noted, however, that the law does not require 
that the impotence should have manifested itself beforehand; 
indeed, as the Rota has pointed out, in the great majority of 
relative-impotence cases the defect simply could not have 
manifested itself before the marriage.** This consideration is 
particularly relevant to cases in which the impotence is of a 
psychical nature, for, as will readily be appreciated, the nature 
of this defect is such that its first manifestation would nor- 
mally not occur before the first attempt at marital intercourse. 

How, then, if it does not manifest itself, can it be proved 
that Psychical impotence is antecedent?—for the law does re- 
quire that it be proved to have existed beforehand. The 
Authors who have dealt with this problem, and the Rota in 
the cases in which the question arose, have both pointed out 
that this form of impotence may only, but properly, be said 
to be virtualiter antecedens, in the sense that there existed at 
the time of the marriage the proximate psychical disposition 
to impotence and the proximate causes of its onset.** A 


83“. | . Evidenter cum agitur de impotentia relativa, haec nequit esse 
matrimonium antecedens, eodem prorsus sensu vel modo quo impotentia ab- 
soluta. Revera impotentia relativa oritur necessario ex culpa vel vitio unius 
vel alterius coniugis, proinde cum iam matrimonium celebratum est revelatur, 
nam experiri antea nequit ”"—S.R.R. Decis. XXIX (1937), 259. 


84“ Tmpotentia namque psychica, maxime si est relativa, dici potest matri- 
monio antecedens, solummodo virtualiter ... .”’—Van Duin, op. cit., p. 161. 
Cf. Oesterle, op. cit., p. 151. 
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simple case would be that of a man suffering, say, from con- 
stitutional homosexuality or an identifiable neurasthenia; in 
either of which instance it would require only a normal mar- 
riage and a first attempt at intercourse to bring the impotence 
to light. A mere remote disposition, on the other hand, would 
not suffice: such, for example, as would be the case with the 
ordinary decent man who would be repelled and rendered 
psychically impotent, at least relatively, by a woman of ob- 
noxious personal habits; in such a case, it is only after mar- 
riage that the remote disposition, stimulated by the unpleasant 
experience, develops into a proximate and operative one.*° 

The discernment of this psychical disposition is, of course, 
primarily, though not exclusively, a matter for the medical 
experts, and more Rotal judgments than one point to the 
necessity of a thorough questioning of the doctors on this mat- 
ter, so that the reasons for their opinions might be submitted 
to the consideration of the Tribunal.*® 


(b) The impotence must be perpetual 


In prescribing that only “ perpetual ” impotence constitutes 
the diriment impediment to marriage, the Legislator wishes 
to convey, not that the malady be absolutely incurable, but 


“Talis enim impotentia [i.e. psychica] eo tantum sensu dici potest ante- 
cedens, quod causa seu dispositio vel ineptitudo subiecti ad copulam coniuga- 
lem, matrimonium praecedent, etsi tantum primo conatu copulae innotuerint ” 
—S.R.R. Decis. XXXIX (1947), 539. Cf. ibid. XXIX (1937), 259-260; 
XXXIII (1941), 917. 


85 Oesterle, op. cit., p. 151, who cites, as a further example of the same proc- 
ess, the man who, thinking his wife to be a virgin and discovering after mar- 
riage that she is not, then and only then becomes psychically impotent, at 
least in her regard. The author also points to homosexuality and other forms 
of sexual perversion as good examples of a proximate disposition antedating a 
marriage. 


86 Cf. Szenwic, op. cit., p. 130. There may, of course, be cases in which there 
is adequate judicial evidence of unsuccessful attempts at intercourse, by the 
allegedly impotent party, before marriage, either with his wife or with other 
women. And in such cases the task of the Tribunal is somewhat easier. It is 
not, however, absolved thereby from the necessity of determining the psychical 
condition which was responsible for the lack of success. 
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rather such that it cannot be cured by lawful means which do 
not involve a probable danger to life: “qui per opus humanum 
licitum et honestum, absque mortis periculo, nequeat re- 
moveri.” & 

It is important to notice here that the perpetual nature of 
the impotence must have been verified at the time the mar- 
riage was contracted; it is not sufficient to demonstrate that it 
now, at the time of the judicial proceedings, is incurable. 
The point is especially relevant to our context. For it does 
indeed occur that a man is now suffering from a form of real 
psychical impotence which is in fact beyond medical cure, 
but which, if attended to in time—say, in the very early stages 
of the marriage—could then well have been cured. Such a 
man was not suffering from the impediment of impotence on 
the date of his marriage, even though he might nonetheless 
have been in fact impotent at that time. 

It is admitted by all the Authors, and it is constantly re- 
iterated in Rotal judgments, that this very point creates the 
greatest difficulty in cases of Psychical impotence; indeed, 
some Authors ** would seem to suggest that, in practice, the 
non-curability of such impotence may never, or scarcely ever, 
be proved. While not seeking in any way to minimize the 
acknowledged and, indeed, obvious difficulty of establishing 
judicially the perpetual nature of this form of impotence, we 
do submit that it is a difficulty concerning which the danger 
of exaggeration is particularly great. Two points would seem 
to be relevant here. 

In the first place, there are strong arguments against the 
view which would seek, for practical purposes, to exclude the 
possibility of proving that Psychical impotence, especially if 
it be relative (as it frequently is), is not curable. It is pointed 
out, for example, that a constitutional defect of a psychical 
kind is of its very nature difficult to cure; moreover, the psy- 


87 S.R.R. Decis., XVII (1935), 42. 


88 Cf. Cappello, De Matrimonio, n. 346, p. 357; Coronata, De Matrimonio, 
n. 309, p. 388-389. 
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chological obstacle to success on the occasion of the first at- 
tempted intercourse will not usually diminish, but rather the 
contrary, in subsequent attempts; it can scarcely be won- 
dered, therefore, that, as baneful experience amply demon- 
strates, the next stages in the relationship between husband 
and wife are coldness, rejection and ultimately even hatred: 
“ si ergo iam ab initio unio coniugalis impossibilis erat, quo- 
modo possibilis erit omnibus rerum adiunctis in peius muta- 
tis?” ®° It would seem that it is a realization of these very 
considerations which has led the Rota, in the more recent deci- 
sions, to admit the non-curability and to grant declarations of 
nullity on the grounds of Psychical impotence: 


... Verum est saepissime et impotentiam psychicam perpetuam 
fieri saltem quatenus relativa .. . Memoria namque praece- 
dentium inutilium conaminum, in mentem et in imaginationem 
viri continuo revertens, defectum fiduciae in se ipso et in exitu 
propriae attemptandae copulae auget novumque vehemen- 
tiusque gignit motivum inhibitionis. Ita haud semel H.S.T. im- 
potentiam psychicam perpetuam praedicavit ideoque matri- 
monium dirimentem.®® 


The second point to be noticed is closely connected with 
the first. While, in the past, medical knowledge had not 
reached the stage of being able to say, with any show of con- 
fidence, whether or not various forms of Psychical impotence 
were curable, modern advances in the science of medicine and 
psychiatry have enabled experts to reach a far greater degree 
of certainty in their opinions—so much so indeed that the 
Rota would now seem quite satisfied confidently to accept 
their reasoned verdicts on the point: “ perpetuitas vero exsis- 
tentis impotentiae tuto ex solis votis et excussionibus peri- 
torum desumi potest.” * 


88 Van Duin, op. cit., p. 163. Cf. Oesterle, op. cit., pp. 153-154. 


90S.R.R. Decis., XXXIII (1941), 901. Cf. very much to the same effect, 
ibid., XXIX (1937), 260-261; XXX (1938), 489-492. 


91§$.R. Rota, coram Wynen, 17 iulii 1952, apud Szenwic, op. cit., p. 127. 
“... Altero quoque in casu [i.e., impotentiae functionalis] haud infrequenter 
admittenda est impotentiae insanabilitas, attentis potissimum accuratioribus 
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It will be appreciated, therefore, how vital it is that the 
medical experts be properly instructed and accurately ques- 
tioned on this matter, As a guide to judicial practice, may 
we suggest that the problem calls for a distinction to be made 
in the approach to it, according as the impotence in question 
is, on the one hand, absolute or, on the other, relative. As- 
suming now that the antecedent quality of the malady has 
been judicially established, to determine its perpetual nature 
it is sufficient, in a case of absolute psychical impotence, if 
the doctors can confidently and with good reasons answer in 
the negative the question: “Is the form of impotence from 
which this man is suffering a curable one?” In a case of 
relative psychical impotence, on the other hand, such a ques- 
tion will not at all determine the issue. For the real issue 
here is, not whether this particular form of impotence is of 
its nature curable, but rather whether this particular man 
could at any stage of the marriage have been cured, in re- 
spect of his relationship with this particular woman, of the 
impotence from which, in her regard at least, he was suffering 
from the day of their marriage. Thus, it may well happen 
that a man is suffering from a form of Psychical impotence 
which in itself, theoretically considered, is perfectly amenable 
to medical treatment and attention, but of which nonetheless 
he in fact could not ever have been so cured that he would be 
capable of sexual intercourse with the woman whom he has 
taken for a wife. The marriage of such a man would have 
been invalid because of the diriment impediment of Psychical 
impotence. 

If, having been instructed along these lines, the medical 
experts in any given case do confidently declare a man’s 
psychical impotence to be “ perpetual,” the Tribunal, follow- 
ing the lead of the Rota, need have little hesitation in accept- 
ing this view—unless it be that very convincing reasons for re- 
jecting it can be provided by the evidence from other sources. 


* * * * * 


investigationibus quas hodiernis temporibus medica scientia evolvere valuit 
circa actus sexualis mechanismum, qui in sua implicata complexitate haud satis 
cognitus antiquitus erat "—S.R.R. Decis., XX XIII (1941), 900. 
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APPENDIX: SOME PoINTS OF PROCEDURE 


The altogether peculiar difficulties attending any nullity 
suit on the grounds of male psychical impotence suggest a 
number of practical points in procedure which, if adverted to 
at the outset, may help the various Tribunal officials to fore- 
see and thereby the more effectively to overcome these ob- 
stacles. By way of conclusion, these suggestions are offered 
here, without any serious attempt at classification, in the hope 
that they may prove of some value to such Tribunals as have 
to decide this issue in the first instance. 

In the following comments it is assumed, for purposes of 
convenience, that it is the wife who is the Plaintiff in the case. 
This, while being the more usual situation, is not of course 
necessarily so; the same comments may be applied, mutatis 
mutandis, when the husband institutes the action. 


1. In assisting the Plaintiff to draw up her Supplex Libellus 
and other preliminary submissions, the Advocate or other ad- 
visor should attempt to secure the names not only of witnesses 
who can give testimony to the more obvious facts immediately 
concerning the marriage itself, but also of any other persons 
who may be in a position to witness the general character, tem- 
perament and conduct of the allegedly impotent husband.® 

2. In selecting the medical experts for the examination of the 
defendant, the Tribunal would do well to consider the signifi- 
cant advantages which might accrue from employing doctors 
who are not only expert psychiatrists but specialists in neurol- 
ogy as well. In cases of this type, it can very well happen that 
a complete diagnosis may not be attainable until a report on 
the man’s neurological condition is available. And if this pos- 
sibility can be anticipated by appointing doctors who are 
neuro-psychiatrists, the Tribunal will not be troubled at a later 
stage with having to seek the assistance of a further set of 
experts. 

In this connection, it ought perhaps to be mentioned that it 
would seem inadvisable, certainly in the initial stages, to ap- 
point psychiatrists who are not also medical doctors. A profes- 


92 Cf. supra. 
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sional physical examination of the Defendant will always be 
required at the very outset, if for no other reason than to ex- 
clude the possibility that the impotence in question is organic. 
The Defensor vinculi will, of course, include an express ques- 
tion on this matter. 

3. On the occasion of its instructing the medical experts who 
are to examine the Defendant, the Tribunal ought certainly to 
consider giving each of them a copy of the acta to date.®* At the 
very least, these would comprise the Plaintiff’s original plead- 
ings and her sworn evidence before the Court, together with the 
sworn testimony of the husband; in addition, if the suggestion 
advanced in No. 8 below be accepted, they would include also 
the reports and the oral evidence of two gynaecologists con- 
cerning the wife herself. With such a brief, the experts for the 
male examination could not fail to be greatly assisted in form- 
ing their estimate of the relevant issues. The doctors will, of 
course, be instructed to return the acta to the Tribunal on the 
conclusion of their task. 

4. It will be appreciated that most cases of male psychical 
impotence will call for much more than a cursory or merely 
routine interview between the husband and the doctors ap- 
pointed to examine him. Certainly it should be understood 
that this examination will be on a more extensive scale than 
that which is normal practice in, say, the gynaecological exam- 
ination of a wife in a ratum non-consummatum process. And 
the doctors ought to be instructed along these lines. If neces- 
sary, more than one interview should be arranged. 

This, however, is perhaps the place to sound a note of warn- 
ing. Most men will be extremely reluctant to admit to any de- 
ficiency in their potency, and this reluctance will often express 
itself most forcibly in their disinclination to attend for medical 
or psychiatric inspection. In the interests of all concerned— 
the parties, the Tribunal and the doctors—delicate care and 
tact ought, therefore, to be exercised in arranging the defend- 
ant’s medical examinations, lest a thoughtless or over-insistent 
pronouncement of the law’s requirements bring a hopeful proc- 
ess to nought. 

5. It is often very valuable in these cases to have the experts 
not only examine the Defendant but also interview his wife. 


93Tn accordance with Art. 147, § 2, of the 1936 Instruction. 
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Indeed, they themselves may seek this facility; but even if they 
do not, the Tribunal would be well advised to suggest to them 
that they undertake the task of hearing and questioning the 
Plaintiff herself. Thus only, very often, can the doctors be put 
in possession of the complete picture and so be enabled to give 
a firm and confident opinion to the Court. 

6. Cases of male psychical impotence are generally of such 
difficulty that the Tribunal may find it helpful to have present 
at some of the sessions, particularly at those sessions in which 
medical evidence is being taken, not only the usual complement 
of Court officials but also the Plaintiff’s (and perhaps even the 
Defendant’s) Advocate. Advocates who, in accordance with 
Art. 128, seek the necessary permission for this attendance, 
ought normally to find a ready acceptance of their petitions; 
and the Tribunal will be wise to adopt such additional ques- 
tions as are, in accordance with Art. 101, proposed on the spot 
by the Advocate thus admitted to the Courtroom. 


* * * * * 


Of all the difficulties encountered in these cases, however, 
perhaps the most persistent is the practical difficulty of esti- 
mating when a petition ought properly to be pursued as a 
nullity suit, and when, on the other hand, it ought to be con- 
verted into a request for dispensation on the grounds of non- 
consummation. It has already been proposed in this article 
that, given a prima facie case of nullity on the grounds of 
psychical impotence, it is not open to an ecclesiastical Tri- 
bunal to disregard this fact and, for reasons of alleged con- 
venience, to induce the party to proceed with a petition for 
dispensation super rato. That position, we submit, is un- 
assailable. Yet, of itself, it leaves unsolved the problem aris- 
ing from the very real danger that the claim for a declaration 
of nullity on this particular ground may fail and that a dis- 
pensation may then have to be sought as an alternative solu- 
tion to the Plaintiff’s problem. 

It is submitted that, if the following suggestions be accepted 
and acted upon, this difficulty will in large measure be over- 
come, and that neither in time nor in labor will the parties or 
the Tribunal suffer any significant disadvantage. 
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7. The initial Supplex Libellus, having set out the claim of 
nullity and its attendant circumstances, will usefully then in- 
clude a statement expressly reserving the exercise of the Plain- 
tiff’s right to petition, at a later stage, for a dispensation on 
the grounds of non-consummation, if it be thought advisable to 
do so. 

This will immediately draw the attention of the Tribunal to 
the possibility of its having to deal with such a petition, and 
will, therefore, serve as a reminder that this possibility ought 
to be provided for, as suggested below, even during the hearing 
of the nullity action itself. 

It will also underline the fact that the Plaintiff is not, at this 
stage, making any request for such a dispensation. Art. 206, 
§ 1, of the 1936 Instruction, elaborating Can. 1963, § 2, makes 
it clear that the petition of one of the parties is a necessary 
prerequisite for converting any case of nullity into a process 
super rato. 

It may not be out of place to mention here that the faculty 
granted by Can. 1963, § 2, and Art. 206, § 1, may be availed of 
only if, in addition to having the party’s petition, the Tribunal 
will have reached the stage of giving its formal judgment or 
Sentence in the case; in other words, once a Tribunal has for- 
mally undertaken a case of nullity on the grounds of impotence, 
it may not convert this into a case for dispensation super rato 
until it shall have heard all the evidence in the nullity claim, 
received the legal submissions of Advocates and Defensor vin- 
culi, and given its own judgment on the merits of that claim. 
This, pace Torre,®* would appear to be the accepted and certain 
teaching of canonists.®* 

8. In any case of male psychical impotence, the Tribunal, 
either on its own initiative or at the instance of the Plaintiff’s 
Advocate, will be well advised to arrange to have the wife 
physically examined by two expert gynaecologists, who will 
then in the usual way submit written reports and give sworn 


94 Processus Matrimonialis (1956), pp. 359-363. 


95 Cf. Lega-Bartoccetti, Commentarius in Iudicia Ecclesiastica, III, 1950, p. 
215 *; I. Casoria, “De processu canonico super matrimonio rato et non con- 
summato,” Monitor Ecclesiasticus, LXXV (1950), 474-475; W. Conway, Prob- 
lems in Canon Law (1956), p. 292; L. McReavy, Clergy Review, XLIII (1958), 
422-425. 
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testimony before the Court. It will be recalled that the proof 
which these experts may be in a position to offer can have a 
direct bearing not only on any eventual consideration of a re- 
quest for dispensation super rato, but also on the immediate 
problem of the alleged impotence ex parte viri.®* In any event, 
such an examination will have furnished the Court with what 
is normally a necessary element of proof. 

Nor ought this particular suggestion to be immediately aban- 
doned when, either from the admission of the wife herself or 
from some other source, the Court is made aware that the 
woman is not a virgo intacta, Even if it transpires that this 
particular fact can be judicially established, it should be re- 
membered that, normally, a necessary part of the proof of the 
alleged male impotence will be an adequate testimony that the 
trouble in the marriage does not arise from some defect like, 
say, vaginismus, ex parte mulieris. Only an expert gynaeco- 
logical report can give this assurance. 

9. In the judicial examination both of the parties themselves 
and of witnesses, express questions, framed with a view to the 
status of the examinee, ought to be put on the specific issue of 
non-consummation. Such questions would be directed not only 
to the fact of non-consummation, but also to the various other 
circumstances which form the object of the normal ecclesiasti- 
cal investigation of this fact, as for example, why (in the opin- 
ion of either party) consummation did not take place, how the 
witness knows the fact, when he learned it, etc. 

10. When the case has reached the stage of legal submissions 
and brief for the defense, the Plaintiff’s Advocate, having 
examined all the acta, may then decide, in consultation with 
his client, whether or not a petition should be entered for a dis- 
pensation super rato while the case is still before the Tribunal 
of first instance. 

Should the client at this stage agree that such a course is in- 
dicated, it will be useful to give, in the brief, a preliminary 
notice of the party’s intention so to petition, in accordance with 
Art. 206, § 1, in the event of an unfavorable decision by the 
Tribunal on the issue of nullity. Such preliminary notice will 
give the judges an opportunity of considering, in their definitive 


96 Cf. supra. 
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Sentence, both the nullity claim and the request for dispensa- 
tion. And, should the outcome demand it, the Sentence thus 
formulated may properly be regarded as the votum tribunalis 
tpsius, to be submitted, together with a formal petition by the 
party, to the Sacred Congregation of the Sacraments. This 
suggested procedure will have the advantage of avoiding a sec- 
ond formal consideration of the case by the Tribunal and a 
separate votum. 

On the other hand, should the Plaintiff wish to avail herself 
of the indisputable option of not making any decision on the 
question of a petition for a dispensation until the Court shall 
have given its decision on the nullity claim, the brief will con- 
tain no notice of an intention so to petition; it may, in fact, 
usefully contain an express disclaimer of any such intention at 
this stage. In these circumstances, the Tribunal may not deal 
with non-consummation as a distinct issue and as the subject 
of a formal recommendation for dispensation; it will confine its 
formal findings to the one issue of nullity on the grounds of the 
husband’s impotence. 

11. In the event that no petition for a dispensation has been 
entered before the Court’s unfavorable decision is published, 
the Plaintiff and her Advocate will, on publication of such 
Sentence, be faced with the problem of determining the next 
step. This step will have to be chosen from among the follow- 
ing possibilities, and it will be for the Advocate, taking all the 
circumstances into account, to advise his client on the most 
prudent course to be followed: 

(a) the Plaintiff may simply appeal against the Tribunal’s 
decision, either to the ordinary Court of second instance or to 
the Sacred Roman Rota, thus retaining the matter within the 
exclusive sphere of a nullity action. In the interests of his 
client, the Advocate ought not, one thinks, to propose this 
course unless there be very serious, almost compelling, reasons 
for thinking that the judgment of the Tribunal of first instance 
is manifestly wrong. 

(b) the Plaintiff may renounce the right to appeal—some 
authors think that this renunciation ought to be “ express, 
juridically drawn up and notified,” though we should be in- 
clined to regard as sufficient the implicit renunciation involved 
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in the request for dispensation—and enter a formal petition for 
dispensation super rato (directed, of course, to the Holy 
Father): in which case, Art. 206, § 1, will take effect; and the 
Tribunal of first instance will, according as it judges the non- 
consummation to have been already proved or not, either 
proceed to its own formal votum, or have the Praeses vel In- 
structor complete the proof (according to the ordinary rules), 
leaving the votum then to the Bishop, who will himself have 
sought anew the comments of the Defensor vincult. 

(c) the Plaintiff may appeal to the Rota and, at the same 
time, request that that Tribunal hear the case “ subordinate ” 
on the ground of non-consummation: in which case, this re- 
quest will normally be granted and the Rota will seek from the 
Holy Father faculties to deal with the matter under the double 
head: an constet de matrimonii nullitate in casu; et quatenus 
negative, an consilium praestandum sit Sanctissimo pro dis- 
pensatione super matrimonio rato et non consummato, in casu. 
In a difficult case, this particular course may well commend 
itself to the thoughtful Advocate. 

(d) the Plaintiff may appeal to the ordinary course of second 
instance and also enter a petition for dispensation: in which 
case again, if our interpretation be correct, Art. 206, § 1, may 
be availed of in due course, this time by the appeal Court. It 
might be remarked, however, that this procedure will not, ex- 
cept in altogether peculiar circumstances, easily commend itself 
as preferable to any of the others which we have outlined. 


Finally, it should be observed that in all that has been writ- 


ten 
has 


above concerning a request for dispensation super rato, it 
been assumed that such a petition will normally come 


from the wife-Plaintiff. It must not be overlooked, however, 
that it is also open to the Defendant husband so to petition, 
either before the Court of first instance in accordance with 


Art. 


206, § 1, or before the Sacred Roman Rota. 
GERARD SHEEHY, D.C.L. 


Dustin, IRELAND 




















CANONICAL DOCTRINE CONCERNING 
MIXED MARRIAGES—BEFORE TRENT 
AND DURING THE SEVENTEENTH 
AND EARLY EIGHTEENTH 

CENTURIES * 


HE theological and canonical principles that appeared 

in the writings of the pre-Tridentine authors provided 

a clear basis for the seventeenth and eighteenth century 
canonists and theologians in their treatment of the impedi- 
ment of mixed religion. These later writers applied the same 
principles to the actual problems that arose concerning mixed 
marriages, particularly with regard to the extension and inter- 
pretation of the ecclesiastical prohibition against them, the 
constituent elements of a justifying cause, the question of 
parochial assistance, and the problem of parental pacts con- 
cerning the religious education of future offspring. But by 
far the most important discussion of these writers was cen- 
tered upon those countries where Catholics and heretics lived 
together and where mixed marriages were customarily con- 
tracted without any visible intervention on the part of the 
Church. From the treatment of this subject was to evolve 
the clear understanding of canonical tolerance as the peculiar 
legal expedient taken by the Church, when an enforcement 
of her law would result only in greater evils and harm. 


I. Pre-TRIDENTINE DOCTRINES 


The medieval canonists and theologians were almost unani- 
mously agreed upon the validity of marriages contracted by 


*A chapter from a doctoral dissertation, The Canonical Impediment of 
Mized Religion from the Council of Trent to the Pontificate of Benedict 
XIV, presented to the Faculty of Canon Law of the Catholic University of 
Louvain. The term “mixed marriage” is used throughout to designate only 
those marital contracts to which the prohibiting impediment of canon 1060 
of the Code is attached. 
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persons of different religions, so long as they were both bap- 
tized and their marriage was not otherwise dirimently im- 
peded. Yet, while upholding the illiceity of mixed marriages, 
many at the same time taught that matrimonial engagements 
with heretics were invalid unless the heretic would promise 
first to embrace the Catholic faith. 


A. Illiceity of Marriages with Heretics 


Since the problem of mixed marriages did not arise, properly 
speaking, until the second half of the sixteenth century, it is 
not surprising that the first authors to treat this question 
would instinctively look to the writings of canonists and theo- 
logians of the twelfth and thirteenth centuries, when customary 
law had established the diriment impediment of disparity of 
cult,’ in order to find support and justification for their views. 
Apart from a few rather strange exceptions,” the overwhelm- 
ing majority of the authors who followed Gratian* adhered 


1 For an excellent treatment of this period, see F. Schenk, The Matrimonial 
Impediments of Mixed Religion and Disparity of Cult (Washington, 1929), 
pp. 35 sq.; D. Boyle, Juridical Effects of Moral Certitude on Prenuptial 
Guarantees (Washington, 1942), pp. 10-14; A. Esmein, Le mariage en droit 
canonique (Paris, 1935), t. I, pp. 242-259; G. LeBras, “ Mariage,” DTC, IX, 2, 
cols, 2141-2201. 


2 Peter Lombard, Libri IV Sententiarum (Ad Claras Aquas, 1916), Sent. IV, 
D. XXXIX; Bernard of Pavia, Summa Decretalium (Ratisbonae, 1861), pp. 
291-292; Joannes Teutonicus and Bartholomaeus of Brescia, in Glossa Ordi- 
naria, ad cap. haereticis, 16, C. XXVIII, q. 1, R. I. Chelodi, however, takes 
exception to these citations in his Jus matrimoniale (Tridenti, 1937), p. 94. 
It would make an interesting study to discover just why these authors de- 
parted from the traditional view. 


3 Yves of Chartres appears to have been the first to teach the validity of 
marriages contracted with those who were excommunicated: “Sive sint rap- 
tores, sive excommunicati, sive quolibet alio vitio coniuges infecti, tamen 
haec omnia toleranda sunt pro conservanda fide coniugii ”—cited by Esmein, 
op. cit., t. I, p. 246, note 2. Hostiensis likewise quotes Huguccio as supporting 
this view: “ [Huguccio] tamen scripsit quod licet non debeat contrahi a tali 
matrimonium, contractum tamen tenet. ... Quod secundum iura quae cur- 
runt verius est ”—ibid. And in the Glossa Ord. ad c. 16, C. XXVIII, q. 1: 
“Haereticus non potest contrahere cum christiana. Dixit tamen H[ugutio] 
quod si contrahit, tenet matrimonium.” By the end of the fourteenth cen- 
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to the opinion that only a marriage contracted between a bap- 
tized person and a non-baptized was invalid. Nevertheless, 
certain arguments appeared to favor the hypothesis that even 
marriages between Catholics and heretics were null. Among 
the arguments most often given in defense of this position 
were: the inclusion also of heretics among those who were re- 
garded as infidels or alieni a fide; * the seventy-second canon 
of the Council of Trullo in 682, according to which even mar- 
riages with heretics were ordered to be dissolved; * the fact 


tury this opinion was regarded as common by Panormitanus: “ Vult ergo 
glossa quod matrimonium contractum cum iudea vel haeretica sit nullum: 
respectu iudea bene loquitur et idem in pagana; nam ad hoc ut matrimonium 
consistat oportet quod contrahentes sint eiusdem sectae vel fidei. Sed re- 
spectu haereticae quae suscepit iam baptismum, communiter tenetur oppo- 
situm; quia ex quo habet sacramentum baptismi non potest proprie dici al- 
terius sectae ”—c. 7, X, de conditionibus appositis, IV, 5. Commentaria in V 
libros decretalium (Venetiis, 1605). Cf. also I. Andreas In IV decretalium 
librum novella commentaria (Venetiis, 1631), tit. de condit. appos., cap. VII, 
n. 8. 


4Cf. Decretum Gratiani, c. 15, C. XXVIII, q. 1: “Illa itaque auctoritate 
iubentur separari ab invicem qui contra Dei ecclesia decretum copulati sunt, 
utpote infideles cum fidelibus, consanguinei cum consanguineis, vel affines cum 
affinibus. Hi omnes, si sibi invicem copulati fuerint, separandi sunt.” Cor- 
pus turis canonici, ed. E. Friedberg, Leipzig, 1879-81; P. Lombard, op. cit., 
“Haee [disparitas cultus] est enim una de causis, quibus personae illegitimae 
fiunt ad contrahendum matrimonium. . . . Item Ambros. Cave ... ne Gen- 
tilem vel Iudeam vel alienigenam, id est, Haereticam, et omnem alienam a fide 
tua, uxorem accersas tibi”; Bernard of Pavia, op. et loc. cit., takes the term 
heretic in a more limited sense: “ Hic haeretici nomine solus ille accipitur, 
qui falsam de fide opinionem gignit vel sequitur; in hoc enim solo potest 
disparis cultus impedimentum notari.” 


5“Non licere virum orthodoxum cum muliere haeretica coniungi, neque 
vero orthodoxam cum viro haeretico copulari. Sed et si quid eiusmodi ab 
ullo ex omnibus factus apparuerit, irritas nuptias existimare, et nefarium 
coniugium dissolvi. Neque enim ea, quae non sunt miscenda, misceri, nec 
ovem cum lupo, nec peccatorum sortem cum Christi parte coniungi oportet. 
Si quis autem ea, quae a nobis decreta sunt, transgressus fuerit, segregetur.” 
Mansi, XI, 972. Cf. Schenk, op. cit., p. 27, note 2. Although this canon was 
to exert a considerable influence upon the legislation of the Eastern Church 
for many centuries, nevertheless it was almost immediately rejected by the 
Latin Church. For a brief treatment of this council, see H. Feye, De matri- 
montis mixtis, pp. 84-88. Cf. also Esmein, op. cit., I, 244; J. Candolfi, Les 
mariages mixtes en Suisse (Freiburg, 1952), p. 19; J. De Becker, De sponsali- 
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that cap. Cave, taken together with cap. Non oportet indi- 
cated that marriages with heretics were forbidden for the 
same reasons as those with infidels; ® and, finally, according 
to the cap. Videtur nobis any marriage which was contracted 
contra interdictum Ecclesiae could not be considered valid.’ 

Despite the apparent force of these reasons, the majority of 
the writers of this period agreed upon the radical difference 
existing between marriages contracted with non-baptized in- 
fidels and those that were entered with heretics. St. Thomas 
was among the first to show that for a valid sacramental 


bus et matrimonio: Praelectiones canonicae (Lovanii, 1931), p. 275; J. Dau- 
villier-C. de Clercq, Le mariage en droit canonique oriental (Paris, 1936), pp. 
165-166. And among the canonists of the XVII century who refuted the 
authenticity of this council, see T. Sanchez, De sancto matrimonii sacramento 
disputationes, lib. VII, disp. 28, n. 7; disp. 72, n. 1; De sacramento matrimonii 
tractatus, in Appendice by B. Ponce de Leon, cap. I, nn. 3-8; I. de Lugo, 
Tractatus de virtute fidet divinae, disp. XXII, sect. 2, n. 14—in Disputationes 
scholasticae et morales, Paris, 1868. 


6 Cap. Cave 15, C. XXVIII, q. 1. Cap. Non oportet 16, C. XXVIII, q. 1, 
is taken from canon 31 of the council of Laodicea: “Quoniam non oportet 
cum omnibus haereticis miscere connubia, et vel filios vel filias dare, sed 
potius accipere, si tamen profiteantur christianos se futuros esse et catholicos.” 
Mansi, II, 588. Cf. Feye, op. cit., p. 31; Boyle, op. cit., p. 6. As Sanchez 
rightly observes, op. cit., lib. VII, disp. 72, n. 1, although both of these capita 
forbid marriages with those outside the Church because of the dangers of 
perversion, it does not therefore follow that the invalidity of one marriage 
can be predicated of another. 


7 Cap. 2, C. XXXV, q. 6: “ Matrimonium quid contra interdictum, et ordi- 
nem Ecclesiae factum est, ratum non haberi.” This argument was supported 
by Henricus a 8. Ignatio, Ethica amoris sive theologiae sanctorum, lib. VIII, 
cap. 36, n. 291, where he falsely includes Lessius as sharing this opinion. Cf. 
Teye, op. cit., p. 84, note 1. Christianus Lupus, Synodorum generalium ac 
provincialium decreta (Venetiis, 1724), II, 89, likewise appears to uphold 
this view in commenting on canon 16 of the council of Elvira: “quod etiam 
haeretici cum orthodoxa matrimonia videatur irritari ab Eliberitana Synodo, 
nam et de illo dicit: Nulla potest esse societas fideli cum infideli.” But, as 
Ponce de Leon correctly points out, op. cit., lib. VII, cap. 47, n. 9-12, cap. 
Videtur nobis has reference to a second marriage which is attempted with 
one who was related within a forbidden degree, while the first spouse was still 
alive. Moreover, F. Schmalzgrueber clearly states that those texts by which 
marriages contracted “contra ius et Ecclesiae ordinationem” were consid- 
ered invalid, “solum habenda, quando ius actui praescribit formam aut quando 
ex eius contextu, fine, etc., constat actum, qui prohibetur, etiam irritari; nam 
plura quidem sunt prohibita quae tamen acta valent.” Jus ecclesiasticum uni- 
versum (Romae, 1843-1845), lib. IV, tit. VI, n. 135, ad 2. 
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union of marriage all that was required was a parity of Bap- 
tism, although he admitted that marriage with heretics was 
sinful and illicit. Since the fact of a valid Baptism consti- 
tuted one’s theological capacity to receive the supernatural 
effects of Christian marriage, it was quite evident that the 
only intermarriage that was sacramentally invalid—and 
hence, that involved a diriment impediment—was that con- 
tracted by a baptized person and an infidel. Marriages in- 
volving merely a disparity of religion, though illicit, were 
nonetheless valid and sacramental unions.°® 

Canonical proof of this opinion, moreover, was clearly shown 
in a decretal, cap. Decrevit, contained in the collection of 
Boniface VIII, according to which Pope Innocent IV (1243- 
54) ordered the confiscation of dowry as the only punishment 
to be imposed upon a Catholic woman who knowingly en- 


8 Summa theologica, P. III, Suppl., Q. 59, art. 1, ad 5: “ Matrimonium est 
sacramentum: et ideo, quantum pertinet ad necessitatem sacramenti, requirit 
paritatem quantum ad sacramentum fidei, scilicet baptismum, magis quam 
quantum ad interiorem fidem. . . . Et propter hoc, si aliquis fidelis cum 
haeretica baptizata matrimonium contrahat, verum est matrimonium. Quam- 
vis peccet contrahendo, si scit eam haereticam: sicut peccaret si cum excom- 
municata contraheret. Non tamen propter hoc matrimonium dirimeretur. 
Et e converso, si aliquis catechumenus, habens rectam fidem sed nondum bap- 
tizatus, cum aliqua fideli baptizata contraheret, non esset verum matrimo- 
nium.” Cf. also St. Thomas, In IV Sent., d. 39, q. 1, art. 1, ad. 5. 

Cf. also Albertus Magnus, Commentaria in IV Sententiarum, d. 39, art. 2, 
ad 4—Opera omnia (Paris, 1890-1899), XXX, 429; Raymundus de Penna- 
forte, Summa (Veronae, 1744), lib. IV, tit. 10; Guilielmus Durantis, Speculum 
Turis (Venetiis, 1577), lib. IV, P. IV, tit. de divortis, n. 2; Iacobus Duns 
Scotus, Quaestiones in IV librum sententiarum—Opera omnia (Paris, 1891- 
1895), XIX, p. 510. For fuller bibliography, confer Sanchez, op. cit., lib. VII, 
disp. 72, n. 2. 


®This was later repeated in the XVI century, by D. Soto, Commentaria 
in IV Sententiarum (Venetiis, 1589), II, d. 39, q. 1, art. 2, where he writes: 
“cum haeretici revera sint Christiani, characterem Christianismi servantes, 
imo et apostatae, licet a fide desciscentes ad aliam sectam perfugiant, quam- 
vis cum illis matrimonium contrahitur, non ideo est irritum, sed validum.” 
Cf. also A. de Coninck, De sacramentis et censuris (Antverpiae, 1624), t. II, 
disp. 31, dub. 3, n. 43; N. Serrarius, De catholicorum cum haereticis matri- 
monio quaestionis—in Thesaurus theologicus, t. XII (Venetiis, 1763), cap. I, 
q. in. nn. 1-4; Conférences écclésiastiques de Paris (Paris, 1728), t. III, livre 
I, confer. 2, p. 14 sq. 
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tered into marriage with a heretic.’® Still further confirma- 
tion of the non-dirimency of the impediment of mixed re- 
ligion was contained in a decretal of Gregory IX, by which 
Pope Innocent III (1198-1216) stipulated that neither heresy 
nor apostasy was sufficient in itself to cause the dissolution of 
the marriage bond." This fact, moreover, was clearly taught 
later in the Council of Trent.’? Finally no text could be ad- 
vanced expressly to show that the Church had ever regarded 
these marriages as null, either in her legislation or in prac- 
tice.” 


10“ Decrevit felicis recordationis Innocentius P. IV, quod propter haeresim 
maritorum uxorum catholicarum dotes non debeant confiscari. Quod intelli- 
gendum fore censemus, nisi forte mulieres ipsae cum viris matrimonia con- 
traxissent quos haereticos tune sciebant ”—c. 14, de haereticis, V, 2, in VI°. 


11“ Si vero alter fidelium coniugum vel labatur in haeresim vel transeat ad 
gentilitatis errorem, non credimus quod in hoc casu is, qui relinquitur, vivente 
altero, possit ad secundas nuptias convolare, licet in hoc casu maior appareat 
contumelia Creatoris. ... Inter fideles autem verum quidem et ratum existit, 
quia Sacramentum fidei quod semel admissum, nunquam admittitur, sed ratum 
efficit coniugii sacramentum ut ipsum in coniugibus illo durante perduret ” 
—c. 7, X, de divortiis, IV, 19. Moreover, as cap. Quanto, de divortiis states: 
“Quorum an malitiae obviatur, qui in odium coniugium, vel quando sibi 
invicem disciplicerent, si eos possent in tali casu dimittere, simularent haere- 
sim, ut ab ipsa (volentibus coniugibus) resilerint.” Cf. also Conférences 
écclés., t. III, liv. 1, confer. 2, p. 16. D. Soto, op. cit., d. 39, q. 1, art. 4, men- 
tions that he witnessed a case in Germany where a Catholic tried to repudiate 
his heretical wife in court and remarry, but the most the ecclesiastical courts 
would admit was a separation quoad torum. 


12 Conc. Trid., sess. XXIV, can. 6: “S. q. d. propter haeresim, aut molestam 
cohabitationem ... posse dissolvi matrimonii vinculum, as.” 


13 This fact was often alleged by writers of the XVII and XVIII century. 
Cf. Robert Bellarmine, Controversiae generalis, lib. II, cap. XXIII, ad 1 et 2 
—Opera omnia, Naples, 1872. De Coninck, op. et loc. cit., goes so far as to 
prove the validity of mixed marriages from the constant practice of the 
Church, as he states: “ Quotidie enim videmus haberi rata matrimonia inter 
eos quorum alter est haereticus, vel etiam atheus. Et alias summe fuissent 
perplexa Catholicorum connubia, quia plurime sunt occulte haeretici vel etiam 
athei, qui creduntur Catholici.” B. Ponce de Leon, op. cit., lib. VII, cap. 47, 
n. 11, and Append. cap. I, n. 7, however, subscribes to the view that mixed 
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B. Invalidity of Matrimonial Engagements with Heretics 


While theological and canonical arguments manifestly es- 
tablished the validity of mixed marriages, it did not follow 
that these unions were therefore also licit. The medieval 
writers, commenting upon some of the canons of the early 
councils of the Church which forbade associations with here- 
tics, deduced from them the invalidity of any marital engage- 
ment unless the heretical party first abjured and promised to 
embrace the faith.** In the sixteenth century the Dominican 
professor of Salamanca, Dominic Soto (1494-1560), likened 
heresy to spiritual fornication and listed it among those causes 
which annulled an engagement of marriage.” According to 
Cardinal Petra, however, another professor of the University 
of Salamanca, Martin de Azpilcueta or Navarrus (1493-1586), 
was the first to teach explicitly that such engagements were 
illicit promissiones de re turpi and created no obligation for 
the Catholic party, since they were null and invalid.”® 


marriages were invalid in the early centuries just «» marriages with infidels, 
but that because of a contrary custom that later evolved only the latter form 
of marriages remained null while those with heretics became merely pro- 
hibited. Both Schmalzgrueber (op. cit., lib. IV, tit. VI, n. 185 ad 1) and A. 
Rieffenstuel (Jus canonicum universum, lib. IV, tit. I, n. 358) regard this 
same view as probable. 


14 Canon 16 of the Council of Elvira in Spain (309) had declared: “ Hae- 
retici, si se transferre noluerint ad Ecclesiam Catholicam, nec ipsis Catholicas 
dandas esse puellas; sed neque Judaeis, neque haereticis dare placuit: eo 
quod nulla possit esse societas fidelis cum infideli ”—Mansi, t. II, col. 8. Cf. 
Hefele-LeClereq, Histoire des Conciles, t. I, p. 231. Commenting upon canon 
31 of the Council of Laodicea (372), Magister Rufinus wrote: “ permittitur 
accipere, ie. futurarum nuptiarum promissionem facere, hac tamen condi- 
tione, si se profitentur christianos esse futuros et catholicos, cum haec con- 
ditio de honesta agitur ”—Summa decretorum (Paderborn, 1902), ad cap. Non 
oportet, C. XXVIII, q. 1. 


15 Op. cit., dist. XX VII, q. II, art. 5, where he writes: “adde quod etiam 
spiritualis fornicatio, ut dum alter sponsorum in haeresim labitur, aut in 
apostasiam, dirimit sponsalia.” 


16 Commentaria ad Constitutiones Apostolicae, t. III ad Const. XVIII In- 
nocentii IV, n. 6. 

In the XVIII century this doctrine was repeated by Sanchez, op. cit., lib. 
VII, disp. LX XII, n. 3; Ponce de Leon, op. cit., liv. VII, cap. XLVI, n. 10, 
and others. 


302 THE JURIST 


II. DocrrinaL DISPUTES OF THE XVII AND EARLY 
XVIII CENTURIES 


In following the principles expressed by earlier writers con- 
cerning mixed marriages, the canonists and theologians of the 
seventeenth and early eighteenth centuries undertook a more 
detailed study of the precise limits of this impediment, as well 
as the exempting and excusing causes which rendered it in- 
applicable. In particular they distinguished between the pro- 
hibition that was enacted in the positive law of the Church 
and that of the natural and divine law. Then, considering 
the ecclesiastical impediment alone, they examined first those 
causes by which the prohibition against these marriages ceased 
ab intrinseco and next those by which the law was dispensed 
ab extrinseco. In this latter category appeared the long con- 
troverted question of a contrary custom that was believed to 
exist in countries ubi haereses impune grassantur, and from 
this controversy gradually evolved the clear concept of canon- 
ical tolerance. The other external cause for the cessation of 
the ecclesiastical law treated the problem of dispensations: 
when they were justified, to whom they could be granted, and 
by what authority they could be issued. The authors next 
considered the question of the pastor’s assistance at contracts 
of mixed marriage and, in particular, whether or not he could 
bestow upon them the customary nuptial blessing. Finally, 
because of the civil strictures imposing or defending parental 
agreements concerning the religious training of children born 
of these marriages, certain writers of this period disputed 
whether such pacts annulled these marriages. 


A. Prohibition of the Natural, Divine and Ecclesiastical 
Laws 


While accepting the general teaching of pre-Tridentine 
scholastics and commentators that mixed marriages are per se 
valid, though gravely illicit, the writers of the seventeenth 
and early eighteenth centuries go on to consider by what law 
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these unions are forbidden and, accordingly, when this law 
would cease to bind. One of the first authors of this period 
to make a distinction between the prohibition of the natural 
and divine law and that of the positive law of the Church was 
the Spanish Jesuit, Ioannes Azor (1536-1603). According to 
him, even though the dangers feared by the natural and divine 
laws may have ceased in a particular case, still the ecclesias- 
tical law continues to bind as a really distinct precept: “ ali- 
quid esse iuris divini et naturalis, aliquid solum canonici et 
humani.” 7" Hence he concludes that, although it is true that 
the supreme Pontiff cannot dispense from the divine and nat- 
ural law so long as the dangers they proscribe are proximate 
or probable, nevertheless he can dispense from the ecclesias- 
tical impediment once these dangers are removed.”® 

The foundation of the prohibition of the natural and divine 
law, therefore, consisted in the danger of perversion to the 
Catholic party’s faith as well as that of the future offspring. 
So long as these dangers were present, the marriage remained 
forbidden. But even though such danger might have ceased 
in a particular case so that the natural and divine law no 
longer applied, still, according to the majority of authors, 
mixed marriages remained gravely illicit because of the fre- 
quent evils and scandal that ordinarily surrounded such mari- 
tal contracts. For this reason the Church had wisely con- 
firmed the custom of treating them generally as mortally 


17 This author clearly shows the separate object of each of these laws, as 
he writes: “Turis divini est ne qua foemina christiana nubat haeretico, cum 
probabili periculo perfidiae et perversionis vel alicuius alterius peccati letha- 
lis. Iuris item naturalis est ne contrahatur matrimonium cum haeretico cum 
probabili discrimine salutis et vitae corporalis. Iuris vero canonici est ne 
tales nuptiae contrahantur etiam hisce periculis sublatis, quoniam id prohibet 
Ecclesia et etiam praecipit, uti haereticorum consortium vitemus.” JInstitu- 
tiones morales, P. II, lib. V, cap. II, q. 2. 


18“ Romanus igitur Pontifex relaxare nequaquam potest id quod est in 
hac re iuris divini vel naturalis, bene tamen id quod est iuris canonici vel 
humani ”—loc. cit. 
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sinful, unless there was some excusing cause.’® Consequently, 
despite the fact that the ecclesiastical prohibition itself was 
based upon the natural and divine law, the parallel objectives 
of these two juridical orders in no way argued to an identity 
of their application. They were really distinct in their ap- 
plication and cessation, though the positive law of the Church 
was necessarily subordinated to the indispensable conditions 
of the superior laws. 

Given this distinction, it is somewhat surprising that still 
another Spanish Jesuit, Basil Ponce de Leon—who was among 
the first to give a comprehensive treatment to the question of 
mixed marriages and who had a considerable influence later 
on upon Pope Benedict XIV—had confused these two juri- 
dical orders by identifying the cessation of the norms of the 
natural and divine laws with the cessation of the law of the 
Church. In the Appendix of his treatise on marriage, he 
mentions as the second cause justifying the contract of mixed 
marriage the mere absence of any danger to the faith of the 
Catholic partner.2® According to what he calls a “true and 


49D. Soto had expressed this view earlier (op. cit., dist. XX XIX, q. I, art. 
2), saying: “Est tamen peccatum mortale cum haereticis contrahere propter 
periculum.” T. Sanchez (op. cit., lib. VIII, dist. LXXII, n. 4) calls this 
opinion verissimum since those who violate this prohibition contravene a 
most just precept of the Church, and he lists Navarrus, Veracruz, Palacio 
and Petrus de Ledesma, as all subscribing to this view. P. Laymann shows as 
the reason for this ecclesiastical prohibition: “quia plerumque et ordinarie 
varia scandala, damna, et pericula ex tali matrimonio emergunt, vel ipsi 
coniugi Catholico vel saltem liberis inde natis”—Theologia moralis, lib. V, 
tr. X, cap. XIV, n. 2. Cf. as well: L. Lessius, S8.J., Praelectiones theologicae 
de sacramentis et censuris, cap. XI, dub. II, n. 184; G. Estius, Commenta- 
rium in IV libris sententiarum, lib. IV, dist. XXXIX; A. Diana, Resolu- 
tiones morales, P. III, tr. IV, res. 269. 


20In defending the fact that mixed marriages can nevertheless be licit at 
times, he writes: “ Nullum legi hactenus, qui diceret ita esse illicitum coniu- 
gium haereticum catholico, ut in nullo casu liceat, quamvis audivi non paucos 
qui adeo periculum perversionis coniugis et prolis, quod in hoc matrimonio 
reperitur, exaggerant, ut dicerent illud periculum evidens esse”—op. cit., in 
Append., cap. III, n. 2. 
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common opinion,” as often as it can prudently be judged that 
these dangers have been removed in a given instance, with 
the cessation of the prohibition of the natural law the ecclesi- 
astical law also ceases to apply.2* Although he himself ex- 
plicitly refers this excusing cause to countries where a contrary 
custom was thought to exist, from the context it is clear that 
he intends this exception even for other regions, whenever 
the heretic agrees by a pact to allow the Catholic party and 
all future children full liberty to exercise their religion. Since 
such a promise is devoid of any objective formalities or per- 
ceptible proofs, however, Ponce de Leon recommends that it 
be sealed by an oath or some other suitable guarantee which 
would facilitate the formulation of a prudent judgment of 
certitude.”” 

One of the first to correct this misconception was Cardinal 
Ioannes de Lugo, 8.J. (1583-1660). He showed that even 
though the norms of the natural law may have ceased to ap- 
ply in a particular case, still the marriage would be illicit in 
virtue of the positive law of the Church.** The natural and 
divine laws are indeed the basis for the Church’s prohibition 
against these marriages, but, the Cardinal observed, the eccle- 


21 Jbid., cap. V, n. 1 et 2. 


22 He suggests, if possible, other pignora et obsides such as the previous 
agreement to forfeit the dowry, the loss of some temporal advantage, the 
public reputation of one who gave his solemn word, etc. (Jbid., n. 4.) To 
this end he further recommends that civil laws threaten capital punishment 
against any heretic who attempted to impede his Catholic spouse from prac- 
ticing her faith or to refuse his consent to have the children raised in the 
Church until they had reached the age of puberty. (Jbid., n. 2.) On the 
other hand, he rejects as a suitable means to show the sincerity of such a 
promise the permission to contract merely a matrimonium ratum, while order- 
ing its consummatio to be delayed until such time as was needed to discover 
the heretic’s true intention to abide by his word. Such a measure, he ob- 
serves, would never reveal the heretic’s designs concerning the religious train- 
ing of his children and would probably only postpone his real attitude toward 
the Catholic spouse’s practice of faith. (Ibid., n. 5.) 


23 Tractatus de virtute fidei divinae, disp. XXII, sect. II, n. 13 sq. 
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siastical law continues to bind—at least in those places where 
legitimate custom has not abrogated the contrary law—until 
it is dispensed by proper authority. And since the authors 
themselves are not formally agreed upon what conditions 
would render these marriages lawful, the Cardinal concludes 
that in these territories a papal dispensation will generally be 
required.** Still more explicit, however, was the teaching of 
George Gobat, according to whom all mixed marriages are 
per se mortally sinful even though they are contracted in cities 
of mixed religion, since social intercommunication alone does 
not constitute sufficient grounds for exemption from the uni- 
versal law.”* 

Cardinal Francis Albizzi likewise refuted any curtailment 
of the extension of the ecclesiastical law and, like Gobat and 
others, explained that the Church’s prohibition included even 
those countries where contrary practices had been tolerated— 
whether the dangers of the natural and divine law were pres- 
ent or not.2® Thus, the law of the Church was applicable as 
a general norm because of the dangers of perversion that com- 
monly attended these unions, even though in a particular case 
such dangers might be absent altogether.”” 


24 Tbid., n. 16. While refuting any identity between the two distinct juri- 
dical orders, de Lugo at the same time admits the existence of a territorial 


exemption from the ecclesiastical law where a contrary custom was believed 
to have abrogated it. 


25 Experimentiae theologicae, tr. X, cas. XI, n. 212. 
26 De inconstantia in ture admittende vel non, cap. XVIII, n. 43 sq. 


27 A. Reiffenstuel clearly teaches that since these marriages are both il- 
licita et peccaminosa by virtue of ecclesiastical and divine laws, generaily 
they cannot be entered without a previous dispensation even though the 
norms of the natural law may appear to be satisfied in a given case. He 
gives as the reason: “ Nec excusat, quod communiter opponant: apud me non 
est periculum perversionis, aut alterius peccati, etsi cum haeretice contraham, 
quia hoc ordinarie falsum est .. . licet absit tale periculum, manet adhuc lex 
ecclesiastica graviter obligans, praecipue cum cessante causa et ratione legis 
in particulari, non cesset lex ”—Ius canonicum universum, lib. IV, tit. I, n. 361. 
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B. Illiceity of Ecclesiastical Law 


Although mixed marriages were gravely forbidden by the 
positive law of the Church, they were never so illicit that they 
could not be permitted under any circumstances. Accord- 
ingly, some authors taught that this law continued to bind 
unless it had ceased to apply ab intrinseco, or unless it was 
suspended ab extrinseco upon the fulfillment of certain legal 
conditions. 


1. Cessation of Ecclesiastical Law ab intrinseco 


Among the reasons most commonly cited by the authors for 
which the Church’s prohibition would cease to apply were the 
actual conversion of the heretic to the faith prior to the mar- 
riage itself and, also, the hope or promise of such conversion. 
Although in either of these circumstances the dangers of per- 
version were obviously removed, nevertheless the cessation of 
the ecclesiastical law was due rather to a condition expressly 
admitted in the law itselfi—namely, that the heretic abjure his 
error and embrace the Catholic faith **—and not because the 
natural and divine laws had ceased to apply in fact to a par- 
ticular case. 

Among the first to mention the prior conversion of the 
heretical partner as an excusing cause, even for the marriages 
of commoners, was Nicholas Serrarius, S.J.2° At the same 
time this author maintained that even the prudent hope of 
such a conversion or other eximia causa would suffice for the 
lawful contract of any mixed marriage. This hope, he ex- 
plained, was something more than idle speculation; it must 
be an established fact based upon prudent judgment or, even 
better, upon an expressed condition attached to the matri- 


28 Cf. cap. Non oportet 16, C. XXVIII, q. 1. 


29 De catholicorum cum haereticis matrimonio quaestiones, cap. II, q. VI, 
n. 18, 
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monial consent.*® Ponce de Leon also supported this opinion 
that even the promise or probable hope of the heretic’s con- 
version would be enough to allow a contract of mixed mar- 
riage, yet, while Serrarius clearly acknowledged this exception 
as coming from the positive law itself,®* Ponce de Leon instead 
appears to justify it because of the cessation of the danger of 
perversion which such a promise would naturally imply.” 
Still another interpretation to this excusing cause was de- 
fended by the Jesuit Paul Laymann (1574-1635), namely, 
that even the promise to embrace the faith after the marriage 
had been contracted would suffice for its liceity, provided that 
there was some justifying reason for postponing the actual 
abjuration from heresy until then.** 

While Cardinal de Lugo also accepted such a promise to 
embrace the faith, as well as actual conversion, as justifying 
causes for mixed marriages, still he rejected the mere hope of 
the heretic’s conversion—regardless of how certain it might 
be—as a sufficient reason in itself without the need of a papal 


30“ Tdeoque spes ista, non qualiscumque inanis et temeraria specula, sed 
exploratior quaedam certitudo esse merito debeat, prout prudentum iudicio 
statui poterit, vel quod multo tutius et melius est, expressa conditio ”—ibid. 

Serrarius gives no example of what he means by ezimia causa, though it 
seems to suggest the causa publica et gravis for which papal dispensations 
could be given when the heretic had refused to convert to the faith. 


31 Serrarius referred to canon 14 of the Council of Chalcedon (451), which 
declared: “. . . neque copulari debet nuptura haeretico aut Judaeo vel pa- 
gano, nisi forte promittat, se ad orthodoxam fidem personae orthodoxae copu- 
landae transferre.” Mansi, t. VII, col. 378. 

Hurtadus likewise defended this opinion on the basis of this same canon, as 
well as cap. Non oportet, both of which seemed to allow for either excep- 
tion; however, he mentioned the hope of conversion with some reservation, 
saying that it was an excusing cause “ stando in iure”—i.e., until some con- 
trary custom might establish otherwise. T'ractatus de fide divina, disp. 
LXXVI, n. 233. 


82 Op. cit. Append. cap. V, n. 1. 


83 Theologia moralis, lib. V, cap. XIV, n. 1. This same opinion was re- 
peated later by A. Reiffenstuel, op. cit., lib. IV, tit. I, n. 363-5. 
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dispensation.** The same author discountenanced with even 
greater emphasis the singular view presented by Ponce de 
Leon that the simple promise made by the heretic to allow the 
Catholic freedom in the exercise of her religion would also 
qualify as an excusing cause from the ecclesiastical impedi- 
ment,®* since the law itself makes exception only for the ac- 
tual promise of one’s conversion and the ratio legis dictates 
that these marriages not be contracted without the previous 
consent of the Roman Pontiff, so as to avoid the evils that 
would result if each one were to judge in his own case.*® 
Hence, the Cardinal concluded that unless this hope itself be 
based upon some actual promise of conversion, a papal dis- 
pensation would be necessary in order that the marriage be 
licit.*7 

While the question remained somewhat disputed in the 
speculative order, in point of fact the Holy See did not dis- 
pense from this impediment unless the heretic first abjured 
and actually embraced the Catholic faith. One of the first 
writers to attest to this fact was Corradus Pyrrhus (+ 1686), 
who cites at least three instances in which Rome had re- 
fused to grant dispensations from impediments of relationship 
between Catholic and Protestant couples until the latter first 
publicly abjured his heresy.** Still more pertinent, however, 


34 Op. cit., disp. XXII, sect. II, n. 16. 
35 Cf. supra, footnote 20. 


36“ |. Nam lex solum excepit casum, quo promittit conversionem; si ergo 
spes non sit ex promissione, sed vel ex bone indole haeretici, vel ex eius 
animo non obstinato, vel aliis capitibus, necessaria erit dispensatio ”—op. cit., 
n. 17-18. 

Even Hurtadus rejected Ponce de Leon’s theory as insufficient—op cit., 
n. 232. 


37 An even more restricted interpretation of this canon of the Council of 
Chalcedon was given in the Conférences Ecclésiastiques, t. III, p. 17, where 
the Catholic party may become engaged to a heretic only if the latter prom- 
ises to abjure, but may not marry him until after he has executed this promise. 


38 Praxis dispensationum apostolicarum pro utroque foro, lib, VII, cap. II, 
n. 96. 
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was the testimony given in this regard by the secretary of the 
Sacred Congregation of the Inquisition, Cardinal Francis Al- 
bizzi, according to whom the sole condition upon which the 
Holy See accorded dispensations from this impediment was the 
actual prior conversion of the heretic to the faith. Admitting 
that the Church had previously allowed mixed marriages 
solely on the heretic’s promise of conversion, as both the an- 
cient councils and the earlier authors had taught, the Car- 
dinal explained that the Holy See no longer accepted such a 
promise—at least for marriages between commoners—but in- 
sisted instead upon the previous abjuration of the heretic be- 
fore it would grant any permission to marry.*® That this 
same stipulation had traditionally been demanded by the 
Holy Office was confirmed, moreover, by the fact that as often 
as this Congregation issued any matrimonial dispensation in- 
volving heretics the clause, abiurata prius haeresi, was always 
expressed in the dispensation itself. Furthermore, from the 
time of Pope Innocent X (1644-1655), those who had been 
delegated by the Holy See to execute such favors were re- 
quired to have written proofs of such abjurations before they 
could proceed to the conferral of this dispensation.*® Conse- 
quently, whatever the practices were on the local level, no evi- 
dence could be shown that the Church had ever accepted the 
mere promise to embrace the faith as an adequate cause for 


39“ Ticet enim quandoque dispensationem concesserit ut catholici possent 
matrimonium contrahere cum haereticis, hac sola promissione facta amplec- 
tandi religionem catholicam, ut patet ex C. Chalcedon., c. 14; C. Laodicea, 
c. 10; C. Agathens., C. 67, ab hac tamen facilitate recessit, et nisi cum prin- 
cipibus viris ob aliquid publicum et commune bonum alicuius regni vel pro- 
vinciae non dispensat ”—op cit., n. 45. 


40 The reason for this documentary proof was to avoid possible deceptions 
that frequently were made in petitions for dispensations. Cardinal Albizzi 
mentions one instance when, in 1610, Cardinal de Strigonia asked for a dis- 
pensation from the diriment impediment of consanguinity in which no men- 
tion was made of the heresy of one of the parties. When this fact was re- 
vealed, the Cardinal was instructed not to issue the dispensation until the 
heretic first abjured—loc. cit. 
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the dispensation from the impediment of mixed religion be- 
tween ordinary people. That this continued to be the prac- 
tice of the Roman curia was later confirmed by a decree given 
by Pope Clement XI on June 16, 1710, by which the Arch- 
bishop of Malines was ordered not to grant any permission 
for mixed marriages unless the heretic first abjured, regard- 
less of what promises the heretic might otherwise be willing 
to make.** 

One of the last writers to treat of this question before the 
time of Benedict XIV, the French theologian H. Tournely, 
commented upon this dichotomy of doctrine and practice of 
the Holy See. He explains that he personally witnessed sev- 
eral instances of bishops who had granted dispensations from 
the impediment of mixed religion based upon their liberal in- 
terpretation of the nature of the heretic’s promise to be con- 
verted to the faith, despite the strong protests of disapproval 
made by the Holy See. According to Tournely, these con- 
cessions were iniustae, nullae, et irritae, and those who had 
granted them, whether in good faith or not, had exceeded the 
limits of their powers. The reason he gave for this charge 
was his opinion that the law itself, as Cardinal de Lugo had 
already indicated, permitted these marriages only if the here- 
tic actually returned to the faith before the marriage.** A 
similar objection was raised by another French theologian, J. 
Pontas, who recounted the case of a petition made to the 
Bishop of Osnabruck for a dispensation from the same im- 
pediment, on the condition that the heretic promise to em- 
brace the faith. While this author takes a dangerously nar- 
row view of even papal dispensations from the impediment, 
he expressly states that any promise of conversion must begin 


41 Cf, Cardinal V. Petra, Commentaria ad Constitutiones Apostolicas, t. IV 
ad Const. XII PP. Ioannis XXII, n. 14. 


42 Tournely makes the distinction: “aliud est conversionem suam polliceri, 
aliud iam et de facto conversum esse ””—Cursus Theologicus, t. X, cap. II, 
sect. V, n. 299 sq. 
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to take effect immediately—even before the actual celebra- 
tion of marriage, as the Council of Agde (506) had declared 
—before the marriage could be considered licit.** 


2. Cessation of Ecclesiastical Law ab extrinseco 


Even though there might be present proximate or probable 
dangers of perversion of faith to the Catholic spouse, as well 
as of the faith of the future children, the authors generally 
admitted that under certain conditions mixed marriages could 
still be legitimately contracted, at least from the point of 
view of ecclesiastical law. The moral question of exposing 
oneself to possible dangers against the natural and divine 
laws could of course never be countenanced by the Church 
and, in the marital alliances of nobility at least, she was suc- 
cessful in impeding or compensating for this peril by her in- 
sistence upon certain safeguards before granting any dispensa- 
tion. Where common people were concerned, however, 
particularly in regions where Catholics and heretics lived to- 
gether, this danger often arose and even those authors who 
supported the opinion that a contrary custom had abrogated 
the ecclesiastical law in such territories insisted constantly 
upon the obligation to observe the prohibitions of the nat- 
ural and divine laws. 


43 Canon 67 of the Council of Agde (Mansi, t. VIII, col. 336) repeated ver- 
batim the thirty-first canon of the Council of Laodices (372), or cap. Non 
oportet. According to Pontas, the words: “si tamen profitentur christianos 
futuros esse” must be understood “que d’un temps 4 venir, dont le com- 
mencement soit actuellement dans le temps méme de la célébration du 
mariage, a.v. d’une promesse de praesenti”—Dictionnaire de cas de con- 
science, t. I, cas. XXXIII, cols. 1229-31. While conceding that only the 
Roman Pontiff has the power to dispense from the universal law of the 
Church, he nevertheless adds reproachfully: “on peut dire sans rien décider 
sur la validité ou nullité de telles dispenses de Rome, qu’on ne doit autoriser 
sur la facilité que quelques Papes ont eue d’en accorder quelques-unes aux 
instances des Princes . . . tant il est vrai que Dieu ne bénit jamais les alliances 
si contraires aux Lois de Son Eglise, sur quelques dispenses qu’on prétende 
les fonder ”"—Ibid. 
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(a) Mixed Marriages in locis ubi haereses impune grassantur 


Strangely enough, the first author to allege a territorial 
exemption from the universal law forbidding mixed marriages 
was Navarrus, a Spaniard. According to him, because of the 
necessity imposed upon Catholics in locis ubi cum haereticis 
commizti degunt of finding suitable partners in marriage out- 
side the forbidden degrees of relationship, and because of the 
insistence upon amicable association among all citizens im- 
posed by the State, a custom had been established of freely 
contracting mixed marriages without any intervention of the 
ecclesiastical authorities. This custom, Navarrus contended, 
seemed wholly justified since marriage itself was also a civilis 
quidam hominum contractus and since these marriages were 
contracted not propter haeresim, but propter amicitiae leges. 
From the Church’s silence on this matter he concluded that 
the Holy See had accepted this contrary custom as derogat- 
ing from the ecclesiastical law; mixed marriages in these coun- 
tries were canonically licit, therefore, so long as the Catholic 
spouse was guaranteed complete liberty to exercise his faith 
in accordance with the precepts of divine law. Hence, Na- 
varrus concluded that wherever a similar custom was known 
to be tolerated by the supreme legislator of the Church, there 
also mixed marriages could be contracted tuta conscientia.“ 

This opinion, which was literally adopted by Azor,** was 


44 Op. cit., dist. XXVII, q. II, art. 6. 


45 Azor refers to Navarrus’ thesis in these words: “.. . an in iis locis in 
quibus respublica civilis est ex haereticis et catholicis commixta, ita ut inter 
amicos ipsos consanguineos et affines alii sint catholici, haeretici alii, liceat 
catholicis cum haereticis sibi, aut amicitiae vinculo, aut cognationis necessi- 
tudine alias non interdicta coniunctis inire matrimonia quonam sit consuetu- 
dine receptum facere? Quaestionem movet ex una parte quod huiusmodi 
coniugia Ecclesia prohibeat; ex altera vero quod matrimonium sit civilis 
quidam hominum contractus, et quod eiusmodi coniugia cum haereticis con- 
trahantur: non quidem propter haeresim: sed propter amicitiae leges et iura 
aut cognationis et generis necessitudinem conservandam, aut ad communem 
reipublicae statum et conditionem tuendam; quia caetera humana et civilia 
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likewise supported by yet another Spanish canonist, the fa- 
mous Thomas Sanchez, S.J. (1551-1610), who explicitly ap- 
plies it to the countries of Germany, France, and Poland, 
although he limits it to those heretics alone who are neither 
denuntiati nor notorii clericorum percussores.*® Ponce de 
Leon defended this custom on the basis of religious indiffer- 
entism or the absence of any common danger, which he felt 
existed in these pluralistic societies and which accounted for 


commercia sunt catholicis cum haereticis communia. Quidam sentiunt licere 
catholicis id facere, non quidem iure sed consuetudine recepta, quae iuri 
canonico derogat, modo tamen catholicus, sive vir sive foemina, cum haeretico 
matrimonium contrahens sua sponte omnino et tuto fidem et religionem 
catholicam profiteri in omnibus permittatur, alioquin enim iure divino inter- 
dictum est catholici cum haeretico coniugium. Ubi fuerit id consuetudine 
praesertim scita et tolerata a Romano Pontifici receptum, tuta conscientia 
fieri potest, nam consuetudo moribus utentium recepta vim habet contra 
leges et canones ”—op. cit., lib. VIII, cap. XI, q. 5. 


46 Op. cit., lib. VII, disp. LXXII, n. 5. Sanchez also alleges as the justify- 
ing reason: “ quia ea coniugia ineuntur instar aliorum contractuum civilium 
ob amicitiae leges et ad communem pacem et reipublicae tranquillitatem 
tuenda ”—loc. cit. 

According to the authors of Conférences écclésiastiques (t. III, p. 21), San- 
chez, Azor, Isambert and Pontius by holding this opinion thereby denied that 
mixed marriages were likewise forbidden by the natural and divine laws. 
Such was not the case, however, nor did any of them claim that the tacit 
consent of the local pastor or bishop sufficed to abrogate the universal law of 
the Church. All these authors admitted the existence of the prohibition of 
the natural and divine laws even in these countries; they rejected merely 
the application of the positive law of the Church. On the other hand, all of 
them implied that this derogation was an act of the supreme legislator alone. 

From the historical circumstances in Germany and France at this time, it 
appears that mixed marriages were not infrequent in these countries, as San- 
chez maintained. A similar situation seemed to prevail also in England, al- 
though English Catholics were accustomed to seek a dispensation from the 
Apostolic Vicar or from missionary priests before they actually married a 
heretic. Cf. Conférences écclésiastiques, t. III, p. 23. In Poland, however, 
because of the severe prohibition against mixed marriages maintained in the 
schismatic Russian Church until the reign of Peter the Great (1689-1725), no 
less than because of the frequent instructions and statutes given by the Catho- 
lic bishops of Poland against such alliances, it does not appear that the cus- 
tom of intermarriage existed on a large scale. The subject, however, merits 
a special consideration and study. 
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the Pope’s toleration of the law’s abrogation.*7 The same 
reason was alleged also by the Spanish Jesuit, Ferdinand de 
Castro Palao (1581-1633), who made a distinction later 
adopted by the Jesuit canonists Peter Leurenius (1646-1723) * 
and Francis Schmalzgrueber (1663-1735).*° The distinction 
was made according to regions where Catholics were allowed 
safely to practice their faith—and thus, where the common 
danger of perversion or scandal had ceased so that mixed mar- 
riages could be contracted licitly, provided the conditions of 
the natural and divine law were safeguarded—and regions 
where Catholics were civilly curtailed in the exercise of their 
religion, in which case a papal dispensation would be required 
in order to marry licitly.™° 

Without considering the geographical extension or ques- 
tioning the canonical nature of ths contrary custom, Cardinal 
de Lugo categorically affirms that it included each and every 
contract of mixed marriage that took place within those terri- 
torially exempt countries. He rejected the exception made 
by Hurtadus with regard to similar marriages between mem- 
bers of the nobility,®* unless perhaps some contrary practice 
had evolved to make it necessary for them to obtain a pre- 
vious dispensation; this seemed to lack any adequate founda- 


47“Tn his autem regionibus, in quibus respublica haereticis et catholicis 
constat, sine peccato fiunt eiusmodi connubia, ob communem convictum et 
societatem: et quia minor periculi occasio, cum parentes nihil de religione 
curant, tolerante praecipue Romano Pontifice. . . .” De sacramento matri- 
mont tractatus, lib. VII, cap. XLVII, n. 8; and also in Append., cap. II, n. 11. 


48 Forum ecclesiasticorum in quo ius canonicum universum explanatur, tit. 
I, cap. IX, q. 117, n. 2-4. 


49 Jus ecclesiasticum universum, lib. IV, tit. VI, n. 145-6. 


50“ |. quoties periculum illud in aliqua provincia communiter cessat, neque 
cernitur adesse in matrimonio de quo hic et nunc celebrando tractatur, posse 
licite sine ulla dispensatione illud iniri, quia in eo casu tam lex ecclesiastica 
quam naturalis cessat.” Opus morale, tr. XXVIII, dist. IV, P. II, n. 12. 


51 Op. cit., disp. LXXVI, n. 234. Hurtadus maintained that rulers at least 
must petition the Holy See for a dispensation from this impediment, since 
their marriages were of greater importance to the Church and the Christian 
republic. 
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tion.’ Far less specific in acceptance of this territorial ex- 
emption, however, were the remarks of Vincent de Justis, 
who simply accepted the legality of this contrary custom with- 
out question.* 

Despite the cogency of this opinion, at least in the theoreti- 
cal order, it was nevertheless seriously questioned from the 
beginning by others who came from the very countries where 
this contrary custom was claimed to exist and who, therefore, 
were perhaps in a better position to judge the canonical na- 
ture and actual extension of this allegedly derogating prac- 
tice. Among the very first to take exception to the theory of 
Navarrus and his supporters was Aegidius de Coninck. While 
he agreed in principle with the derogation of the ecclesiastical 
law in virtue of a contrary custom, he himself maintained that 
this opinion would not be safe to follow in practice since all 
the dangers of perversion were hardly ever absent even in these 
countries and, furthermore, there was still the aspect of public 
scandal that these marriages caused to Catholics themselves. 
On this account de Coninck concluded that before mixed 


52 De Lugo suggests that possibly Hurtadus had confused certain royal re- 
quests for dispensations from impediments of consanguinity with mixed re- 
ligion. Tractatus de virtute fidet divinae, disp. XXII, sect. II, n. 16. 

It is strange that Cardinal de Lugo was unaware of the papal dispensations 
granted in favor of the Duke of Bar, in 1603, and of Princess Henriette of 
France, in 1624, both of which concerned rulers of countries where this cus- 
tom was alleged to have existed. 


53 De Justis held that, provided there was a causa necessitatis moralis vel 
publicae utilitatis, mixed marriages were licit “in locis ubi catholici cum 
haereticis mixti vivunt ad pacem tranquillitatemque catholicorum in illis 
locis habendam ac conservandam.” De dispensationibus matrimonialibus, lib. 
III, cap. XV, n. 9-21. 

Cardinal Petra (op. cit., ad Constit. XII PP. Ioannis XXII, n. 10-11) lists 
among those who supported this opinion: Cardinal Laurea, Jn IV senten- 
tiarum, t. III, disp. XXII, art. 30, n. 6; Del Bene, De officits inquisitionis, P. I, 
dub. CLIITI, sect. V, cor. 1; as well as a certain decision given by the Roman 
Rota on December 5, 1696, in Monasterien. matrimonii, c. Card. Caprara, 
which held that sponsalia made between a Catholic and a Protestant living 
in a non-Catholic country must nevertheless be carried out. 

To this number may be added E. Pirhing, Jus canonicum, lib. IV, tit. I, 
sect. VI, n. 166. 
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marriages could be considered licit in countries where heretics 
openly profess their beliefs two conditions must be verified: 
the absence of any scandal and the presence of some notable 
cause justifying each marital contract.®* 

One of the most explicit witnesses to the customs existing 
in Germany at this time, however, was given by George Gobat 
in connection with a marriage case that was presented for his 
observations on September 14, 1659.°° According to Gobat, 
the mere fact that Catholics live in civitatibus vel pagis mixtae 
religionis does not per se excuse them from mortal sin in con- 
tracting marriage with heretics, since their consociation with 
heretics does not remove the dangers of perversion.*® He 
readily conceded the principle taught by Perez and others that 
mixed marriages were licit in all and only in those cities (with- 
out extending this exemption from one city to another) in 


54“Sed hoc generatim non ausim dicere, et in praxi raro videtur tutum, 
tum quia vix eiusmodi pericula omnino cessant; tum quia videmus catholicos 
ex huiusmodi matrimoniis scandalizari, saltem quando haereticus se gerit pro 
tali et palam talis noscitur. Quare credo Sanchium solum id affirmare, quando 
etiam omne scandalum cessaret, et esset notabilis aliqua causa ita contra- 
hendi: et praesertim quando haereticus se gereret pro catholico aut crederetur 
convertendus.” De sacramentis et censuris, t. II, disp. XX XI, dub. ITI, n. 45. 

Salmanticenses appear to require merely the absence of scandal, considering 
that mixed marriages would be licit if the heretic remained so secretly. Thus: 
“illicita talia matrimonia, nisi coniux in secreto sit haereticus et in publico 
se gerat ut Catholicus. ...” Cursus theologiae moralis, t. II, tr. IX, cap. XII, 
punct. VI, n. 69. 


55 The case involved the marriage of a Calvinist who had repudiated his 
Catholic wife and had subsequently remarried. Gobat labeled this case as 
plane novum in canonical doctrine. Experientiae theologicae, tr. X, cas. XI, 
n. 212 sq. 


56 It is worthy of note that Gobat limits the extension of countries of mixed 
religions even to cities and villages, whereas Sanchez mentioned them gen- 
erally as being in Germany, France and Poland. From the history of Ger- 
many Gobat’s restriction is more in keeping with actual events, since not all 
German estates permitted these marriages by law. In support of his opinion 
that “illa commixtio per se non evertit rationes allatas,” he cites: Valentia, 
Bellarmine, Lessius, Busenbaum, Marchant, de Coninck and especially Perez 
(De matrimonio, disp. XXXVI, sect. II, n. 1) and Tanner (Leges ecclesias- 
ticae, dub. V, n. 89-90). 
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which this custom had been approved by the supreme Pontiff, 
provided the danger of the Catholic party’s apostasy or of the 
children’s heretical upbringing had been safely guarded against. 
At the same time Gobat confessed that he knew of no city to 
which papal approval—whether tacit or expressed—had ever 
been given. On the other hand, he did acknowledge that 
some of the Catholic bishops of Constance had at times simu- 
lated such permission in the past. This simulation, he went 
on to say, could not justify the consciences of those Catholics 
who followed the opinion of Azor and Sanchez—neither of 
whom had investigated very closely the circumstances prevail- 
ing in many parts of Germany, where civil constitutions for- 
bade these marriages unless the Catholic party was willing to 
accept, explicitly or implicitly, the injunction not to interfere 
with the religious training of the future children—since the 
Church could not even tacitly approve of this condition. 
Hence, Gobat concludes, with de Coninck, that mixed mar- 
riages even in these countries of religious equality were illicit 
unless all extrinsic evils had been removed and unless some 
grave cause was present to warrant them.’ While admitting 


57 Gobat also cites Tanner as not knowing of any papal consent to this 
contrary custom. IJbid., n. 214. By “gravis causa” Gobat understood: the 
hope of quelling grave discords or of converting the heretic to the faith; the 
difficulty in finding a marriage partner of equal standing and position, etc. 
Ibid., n. 220-2. 

Pirhing likewise held that Sanchez’ opinion could not be universally ad- 
mitted, except when all dangers of perversion were absent and “adsit sufficiens 
et gravis causa, qualis est spes moraliter certa secuturae coniugis haeretici 
conversionis ad fidem Catholicam, vel alia gravis causa, ut si in aliquo raro 
casu probabilis spes esset, ex tali matrimonio multo maiorem fructum spiri- 
tualem secuturum, ob quem incommoda, tanquam minora, permitti possint.” 
Ius canonicum, lib. IV, tit. I, sect. VI, n. 166. Still another interpretation of 
a@ grave cause was given by I. Cabassutius, who appears to identify gravity 
with urgency: “ Verum ex iusta causa dispensare potest Papa, ut quis licite 
contrahat matrimonium cum haeretica. Quin etiam in locis in quibus haere- 
tici constituunt populi partem notabliem, secluso scandalo et periculo per- 
versionis, possunt contrahi licite talia matrimonia sine speciali dispensatione, 
si gravis urgeat causa, sive privata sive publica, qualis est conservatio pub- 
licae pacis quae periclitetur ob bellum intestinum excitandum inter haereticos 
et Catholicos, si isti illorum foedera aversentur.” Juris canonici theoria et 
prazis, lib. III, cap. XXTIT, n. 9. 
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ignorance of any ecclesiastical approval for this contrary cus- 
tom in many parts of Germany, Gobat nevertheless draws 
upon the prohibition of the natural and divine laws against 
marriages which were customarily contracted among the com- 
mon people who did not bother to request a papal dispensa- 
tion, or who mistakenly sought such permission from their 
local Ordinary. Under no condition would Gobat agree with 
Cardinal de Lugo’s opinion that even ruling princes could 
avail themselves of this territorial custom, since he felt that 
their marriages were of greater consequence to the welfare of 
the Church, and hence should never be contracted without a 
papal dispensation.” 

An exception for royal marriages had already been made 
by Hurtadus and Diana,®® and was later reaffirmed for the 
same reason by Cardinal Albizzi,® V. Pichler,“ and Cardinal 
Petra, who moreover made a similar reservation in behalf of 
Italian Catholics who lived in heretical countries, since they 


58 Ibid., n. 225. 


59 For the opinions of Hurtadus and Cardinal de Lugo, cf. supra; Diana’s 
views are found in his Resolutiones morales, P. VIII, tr. I, res. 74. 


60 Op. cit., cap. XVIII, n. 47. The Cardinal, however, allows the common 
people to benefit from this contrary custom and even to receive the assistance 
of the pastor, if he was available, without the necessity of a previous apos- 
tolic dispensation. He reasons to this distinction from a declaration given 
by the Holy Office on May 4, 1628, which stated that missionaries could not 
assist in the capacity of pastors at the celebration of mixed marriages in 
places where “ haeretici non impune degunt cum catholicis”—in Catholic 
countries where the Tridentine law applied—without a prior papal dispensa- 
tion. From this the Cardinal concluded that missionaries or pastors could 
assist at such marriages without a dispensation in non-Catholic countries— 
where the Tridentine law did not bind. Jbid., n. 48. 


61 Summa iurisprudentiae sacrae universae seu ius canonicum, lib. IV, tit. I, 
n. 130, resp. 3. 


62 Op. cit., ad Const. XII PP. Ioannis XXII, n. 17-18. Petra, however, ex- 
plains that royal marriages involve even greater dangers of subversion and of 
prejudice to the Catholic religion than those of private persons, plus the 
fact that such mixed marriages have always been submitted to the Pope’s 
examination and dispensation in the past. 
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had been personally forbidden to contract marriage with here- 
tics without the prior consent of the Roman Pontiff.” 

In analyzing the precise nature of this contrary custom, 
however, a gradual evolution toward a clear understanding of 
canonical tolerance is traceable among certain authors. Gobat, 
perhaps, prepared the way by pointing to the absence of any 
known papal consent being granted anywhere in Germany, 
as well as to the impossibility of such ecclesiastical approval 
due to the civil law regarding the non-Catholic education of 
future children. Cardinal Albizzi advanced the notion some- 
what further, when he introduced the distinction between the 
fact that the Holy See did not proceed against Catholics who 
contracted marriage with heretics in countries of mixed re- 
ligions and the fact that it granted a dispensation, for Rome 
did not dispense from this impediment unless the heretic him- 
self first embraced the faith or unless it was a question of a 
marriage between heads of State.® 

The first author explicitly to challenge the very foundation 
of this alleged custom contrary to law was Alexander Natalis. 
In clear terms he expounds the Church’s real position concern- 
ing these contrary practices, explaining that—although the 
prohibition of the natural law may have ceased in a given case 
—the prohibition of ecclesiastical law continued to apply 
everywhere until expressly relaxed by the sovereign Pontiff, 
who alone is competent to dispense from or suspend the uni- 
versal law of the Church. In point of fact, he adds, the 
Popes have reserved this power to the Holy See which— 
though it is silent with regard to the custom of mixed mar- 
riages in certain places—by no means approves of these fla- 
grant practices that violate ecclesiastical law. Rather it 
prefers merely to tolerate these customs by refraining from 
punishing such violations 0b peccantium multitudinem. Since 


63 Tbid., n. 16. Cf. also Petra’s commentary on Const. XVII PP. Clementis 
VIII, cap. 2. Op cit., t. II. 


64 Op. cit., cap. XVIII; n. 43. 
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this custom alone does not excuse these marriages from sin, 
because of the spiritual dangers they foster and because of 
the law of the Church which they violate, who then in his 
right mind could see how such a custom—which more properly 
should be called corruptela—would ever derogate from either 
the natural law or, regardless of its duration, the law of the 
Church? ® 

In similar fashion, Anacletus Reiffenstuel (1641-1703) con- 
fessed that while he was quite willing to accept as theoreti- 
cally probable that a contrary custom could derogate from 
the Church’s law, he seriously questioned the wisdom of fol- 
lowing such a custom in the practical order because of the 
strong extrinsic and intrinsic arguments® that weighed 
against it and especially because of a pactum iniquissimum 
governing the religious profession of future offspring that was 
almost always imposed in the German states. He concluded 
that in those provinces, cities, or villages where Catholics and 
heretics had traditionally lived together mixed marriages 


65“ Esto enim cum perversionis periculum abest, cum nullum inde scan- 
dalum oritur, cum educationi liberorum in catholica fide prospicitur, matri- 
monia huiusmodi lege naturae ac divina positiva non sint, legibus tamen 
ecclesiasticis vetita sunt, quarum relaxatio pertinet ad Summum Pontificem 
iis in casibus in quibus de universali disciplina et conciliorum generalium 
canonibus aut populi Dei consensu firmata agitur, et dispensandi potestatem 
sibi reservarunt Sedis Apostolicae Pontifices. Non videtur autem quod Eccle- 
siae canones in promiscuis illis connubiis catholicorum cum haereticis violari 
probet, quamvis istud malum gemens toleret Ecclesia, nec puniat his in 
regionibus ob peccantium multitudinem. Neque enim consuetudo hac in re 
a peccato excusat, cum salutis periculum ex huiusmodi connubiis, ut pluri- 
mum oriatur, et absque sacrarum Ecclesiae legum violatione et religionis 
Catholicae decore non contrahantur.” Theologia dogmatica et moralis, t. IV, 
cap. IV, art. III, reg. 10. 


66 The extrinsic argument he alleged was drawn from the wealth of authors 
who supported this view: Bosco, Sporer, Gobat, Laymann, Valentia, Tanner, 
Serrarius, etc.; the intrinsic argument was taken from the common danger 
which experience had shown almost always threatened these marriages. Jus 
canonicum universum, t. IV, tit. I, n. 367. 


67 This pact stipulated that the sons follow the religion of their father and 
the daughters, that of their mother. Jbid., n. 368, 370-1. 
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would generally be illicit,** but in those places where heretics 
had always been outlawed—as in Bavaria and elsewhere— 
they would always be forbidden.® 

Certainly one of the best and most adequate interpretations 
of the Church’s official position on the custom of intermar- 
riage in certain countries was provided by Vincent Cardinal 
Petra (1662-1747). He began by saying that, though in se 
valid, these marriages were nonetheless gravely forbidden by 
the universal law of the Church and that those who engage in 
them committed a mortal sin and also became haeresi sus- 
pecti. To illustrate the absolute force of this prohibition, 
the Cardinal pointed out that the Church had often spoken 
through her various congregations against pastors who as- 
sisted at such marriages even in countries where Catholics 
and heretics lived together, unless the latter first abjured or 
the Pope had previously granted a dispensation.”® From this, 


68 Reiffenstuel maintained this principle with some reservation. As often 
as there was any danger of scandal, or of perversion to the Catholic party, or 
of a pact to educate even some of the children outside the Church, the mar- 
riage would be illicit no matter where contracted. But if these dangers were 
not present, mixed marriages would then be licit vi consuetudinis, as in Salz- 
burg, Augsburg, Weiden, etc. Jbid., n. 370. 


69“. | . Semper illicitum esset in Bavaria, eo quod non detur communi- 
catio consuetudinis, uti et privilegiorum, nec licet aut valet aliquid vi con- 
suetudinis in hoc loco, ex eo quod consuetudo huius vigeat in alio loco.” 
Loc. cit. 


70In a response given by the Sacred Congregation of the Council in Feb- 
ruary 1590 to the question: “In partibus Russiae et Pomeraniae fere omnes 
sunt haeretici. Nunc quaeritur, an liceat presbyteris virum catholicum cum 
haeretica muliere, et e converso, matrimonio coniungere,” it was stated: “ Non 
licere coniungere.” 

Another response given by the same Congregation on June 22, 1624, also 
forbade pastors to assist at mixed marriages and on June 22, 1694, the Con- 
gregation replied to a question whether non-Catholics were bound to observe 
Tridentine form when marrying Catholics, saying: “ Affirmative, sed ulterius 
indigere dispensatione ut praedicta matrimonia licite contrahantur.” 

On August 20, 1871, Pope Clement X ordered the Holy Office to reply to 
a query submitted by a bishop of Dalmatia whether Catholic women there 
might not marry schismatics: “ Negative, nisi praemissa abiuratione facienda 
a schismaticis, vel saltem professione fidei facienda ante matrimonium, iuxta 
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Cardinal Petra concluded that mixed marriages in these coun- 
tries also fell within the Church’s general prohibition.’ At 
the same time he admitted that the Church had and did tol- 
erate the practice of intermarriage in these regions—not by 
any positive act of approval, but rather by opposing them in- 
sofar as she was able without simultaneously giving rise to 
greater evils. This was indicated by a declaration of the 
Sacred Congregation for the Propagation of the Faith which 
recommended to those who represented the Church’s author- 
ity in these places that they should resort rather to exhorta- 
tions and admonitions against these marriages than to attempt 
to punish any violations by censure.” 

The Cardinal then went on to say that even those authors 
who had previously claimed to justify the practice of mixed 
marriage in locis ubi impune grassantur haereses on the basis 
of the Church’s tacit tolerance had themselves always insisted 
upon the observance of certain conditions, such as: the ab- 
sence of any danger of perversion of faith or scandal, the con- 
cession of full liberty to the Catholic in his practice of the 


decis. Per. S.C. Conc., 20 iunii 1628.” Cf. Petra’s Commentaria ad Consti- 
tutiones Apostolicas, t. IV, ad Const. XII PP. Ioannis XXII, n. 8-9. Petra 
was the first author who in treating this subject referred to these declarations 
of Roman Congregations. 


71 Petra offers the argument: “Si autem id absolute in partibus haereti- 
corum permissum esset, certe parochi iis assistere possent, nec ab Ecclesia 
prohibentur.” Ibid. At the same time he cites Verricellus, who held that 
pastors must not assist at these marriages unless there is some bonum pub- 
licum to justify the concession of a previous dispensation. De apostolicis 
missionibus, Q. CLXXIV, n. 23, 26 and 31. 


72“Tn partibus igitur, ubi impune grassantur haereses, procedit eadem pro- 
hibitio ineundi matrimonia cum haereticis, et licet Sedes Apostolica ea tolerat 
. .. numquam tamen expresse, ac positivo actu eadem approbat, sed quantum 
in se est impedit, nec super eis licentias concedit, nisi vitentur mala.” IJbid., 
n. 9-10. This opinion was also supported by F. Schmier, Iurisprudentia cano- 
nico-civilis, lib. IV, tr. III, cap. V, sect. III, n. 55; P. Aversa, De sacramento 
matrimonii, q. XVIII, sect. II, n. 8; J. Pignatelli, Consultationes canonicae, 
t. IV, consul. CXXXIX, n. 3, and consul. CLXXXVIII; L. de Nicollis, 
Praxis canonica sive ius canonicum casibus practicis explanatum, lib. I, tit. X, 
n. 42. 
The resolution of the S.C.P.F. to which Petra referred was dated 1638. 
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faith, the promise to raise all children in the Church, ete., all 
of which were precisely the very reasons why the Church had 
generally legislated against these marriages. Thus the com- 
mon law applied wherever these mala et incommoda ordi- 
narily were present, as they were even in mixed marriages 
contracted in countries where heretics and Catholics lived in 
common, and the law did not cease even though its ratio might 
appear to have ceased in a particular case. The mistake 
which the earlier authors made, therefore, was to confuse the 
tacit tolerance of the Church with a derogating custom con- 
trary to law and, thereby, to conclude that the ecclesiastical 
impediment had ceased to apply in these regions. 

This canonical tolerance, as Petra explained, was nothing 
more than the Church’s refraining from acting against those 
who contracted these illicit unions in order not to arouse 
greater evils which would result from a strict application of 
the ecclesiastical law under these circumstances. Nor was 
this tolerance the same thing as a dispensation, since the 
Church would not dispense from this impediment unless the 
heretic first abjured. 

Conclusive proof of this position had been given in a recent 
decree of Pope Clement XI (1700-1721) to the Archbishop of 
Malines. The Archbishop had raised the question of his in- 
tervention in the case of a Catholic woman who had been 
seduced by a heretic. The latter, in turn, had promised to 
raise the child that was conceived in the Catholic faith, pro- 
vided that she would agree to marry him. The woman gave 
her consent under the following conditions: (a) that all their 
children be raised as Catholics; (b) that neither she nor her 
children ever be subject to heretical controls; (c) that the 
marriage be contracted before a Catholic minister; and (d) 
that the heretic take an oath to fulfill these conditions. The 
question then was asked by the Archbishop: “ An expediat ut 
Ordinarius in matrimonium huiusmodi consentiat.” On June 
16, 1710, the Pontiff replied that the Archbishop could not 
grant the dispensation in question unless the heretical party 
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first abjured. Moreover, the Pope extolled the Archbishop 
for having withheld any permission up to then and at the 
same time reproved those theologians whom the Archbishop 
had mentioned as favoring such a concession. From this Car- 
dinal Petra concluded that since a papal dispensation was re- 
quired even in these regions, the so-called contrary custom was 
without abrogating force and more accurately to be considered 
as abusus et corruptela. And this was all the more clear from 
the fact that the Roman Pontiff derives his power immedi- 
ately from God and, hence, his laws cannot be abrogated by 
the people’s failure to accept or to obey them.”* On the other 
hand, neither could this tolerance be interpreted as equivalent 
to the tacitus consensus Summi Pontificis, since, as Petra 
pointed out, the Holy See had always abhorred these mar- 
riages and opposed them insofar as it was able, forbidding 
pastors everywhere to co-operate in their celebration unless 
the heretic abjured or the Pope had dispensed from the im- 
pediment. Hence, despite any custom to the contrary, Catho- 
lics who ignored the law and contracted such marriages com- 
mitted a grave sin.” 

Cardinal Petra did not restrict the notion of canonical tol- 
erance merely to mixed marriages, however. He likewise rec- 
ommended it as the most practicable procedure to follow in 
connection with clandestine marriages that took place in the 
United Provinces of Holland. Notwithstanding the sententia 


73“ |. Haec tamen tolerantia in alio non est, nisi quod Sedes Apostolica 
non procedit contra catholicos matrimonium ineuntes in illis regionibus; 
caeteroquin numquam in illis dispensat, quin prius pars haeretica haeresim 
abiuraverit.” IJbid., n. 13. “Cum igitur in his regionibus requiratur Sedis 
Apostolicae dispensatio pro licite contrahendis coniugiis cum haereticis, iam 
asserta contraria consuetudo nullam vim nasciscitur, sed potius uti abusus, et 
corruptela habenda est; eo praesertim, quia cum Papa potestatem non a 
populo, sed immediate a Deo obtineat, leges ab ipso conditae abrogari neque- 
unt per non acceptationem aut non usum.” Jbid., n. 15. 


74“ Hince mortaliter peccare catholicos qui in praefatis locis mixtae re- 
ligionis matrimonia contrahunt cum haereticis. .. . Non alias igitur huius- 
modi consuetudo a peccato gravi excusat, nisi ultra iustas causas Summi Pon- 
tificis dispensatio concurrat.” Ibid., n. 15. 
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verior that even heretics were subject to the Tridentine law 
on form,” this law did not apply to those places where ab 
initio it had never been published or received and where her- 
esy still survived.”* The problem arose affecting the Nether- 
lands and its United Provinces where, after the certain pro- 
mulgation of this decree, the new heretical government had 
annulled all previous legislation existing in these areas and 
threatened severest penalties against those who pretended 
that marriages contracted before a civil magistrate or Protes- 
tant minister were invalid. Therefore, to avert greater evils 
that would follow if the canonical form were enforced and to 
safeguard the delicate position of Catholic subjects in these 
regions, Cardinal Petra suggested the expediency of tolerat- 
ing the practice of clandestine marriages, as the Church had 
tolerated mixed marriages in countries where Catholics and 
Protestants lived together.” 
ALFRED J. CONNICK 
Boston, MassacHUSETTS 


(To be concluded in the next number) 


75 Ibid., n. 19-21. Petra cites in support of this opinion arguments drawn 
from the scope and terminology of the decree itself, as well as from a letter 
written by S. Pallavacino, and the opinions of various authors. 

76 According to Petra, the 8.C.C. was not accustomed to ask whether the 
decree had been promulgated in these areas when doubts were presented to 
it concerning marriages contracted there. IJbid., n. 21. 


77 Petra was prompted to make this concession for the Low Lands because 
of certain responses made by the S.C.C. and because of a votum given by 
Cardinal Casanata for the Apostolic Vicar of Holland. Jbid., n. 25-31. 
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Cases and Studies 


THE TRANSFER OF SEMINARIANS * 


On July 25, 1941, the Sacred Congregation of Religious and the 
Sacred Congregation of Seminaries and Universities of Studies is- 
sued a Decree dealing with readmissions to the seminary and religi- 
ous institute. The Decree demanded that in certain specific cases 
recourse be made to one of these Congregations. The primary pur- 
pose of this paper is to determine what these specific cases are. 

On July 12, 1957, the Sacred Congregation of Seminaries and 
Universities of Studies brought forth another Decree on readmis- 
sions.2, This Decree was concerned with the readmission of ex- 
seminarians rather than ex-religious and, like the Decree of 1941, 
required recourse to the Sacred Congregation. An investigation of 
this document will be made with the hope of discovering what read- 
missions require recourse and what ones do not. 

This paper falls into three parts. The first part will treat of the 
admission to seminaries of those candidates who had belonged by 
some title to a religious family. It will investigate the pre-Code 
legislation, the law of Canon 1363, § 3, and the Decree of July 25, 
1941. 

The second part will consider the Decree of July 12, 1957, in order 
to discover when the Bishop must have recourse to the Congregation 
of Seminaries in accepting ex-seminarians. 

The third part of the paper will take up the present policy of the 
Sacred Congregation of Religious in admitting ex-seminarians to 
the religious institute. 


* Paper given at the twenty-first annual meeting of the Canon Law Society 
of America, held in Los Angeles on October 21-22, 1959. 


1 AAS, XXX (1941), 371. 
2 AAS, XLIX (1957), 640. 
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I 
THE Pre-Cope Law 


The Council of Trent was deeply concerned about the large num- 
ber of unworthy clerics promoted to Sacred Orders. It singled out 
one group—those refused advancement to orders by their own 
Bishops—and stated that such clerics could never be received by 
another Bishop without the permission of the prelate who had pre- 
viously prohibited their promotion to orders.® 

On December 22, 1905, the Sacred Congregation of the Council 
called attention to this legislation of Session XIV of the Council of 
Trent. The Congregation regretted the fact that many who were 
dismissed from Seminaries by their own Bishops were later accepted 
by other Bishops and advanced to orders. A number of these 
clerics, having received the priesthood from another Bishop, fre- 
quently left the diocese of their ordination and returned to the dio- 
cese of their birth with the hope of exercising the ministry there.* 

Moved by the danger of such a situation, many Bishops enacted 
legislation that forbade the admission of any candidate who had 
ever been dismissed by his own Ordinary. The candidate’s un- 
worthiness was presumed by the fact of dismissal. Some Bishops, 
however, had no legislation in regard to this matter. Many times in 
the past they had asked the Holy See for directives to guide them 
in the reception of ex-seminarians and ex-religious. The Congre- 
gation of the Council answered with the following norms. 

1. In the future, Bishops should not admit the subject of another 
Ordinary unless an inquiry were made by secret letters to discover 
whether the candidates had ever been dismissed from a Seminary. 
If he had been dismissed, he was not to be admitted and no inquiry 
should be made about the justice or injustice of the dismissal. 

2. If a candidate was admitted to a Seminary and in good faith 
did not declare his previous dismissal from another Seminary, as 
soon as this fact was discovered, he should be admonished to leave. 
However, if he wished to remain, this favor could be permitted by 
the Ordinary, but after ordination the priest could never establish 
a stable domicile in the diocese that dismissed him. 


3 Sess. XIV, de reformatione, c. 12. 
4 Fontes, n. 4327. 
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3. The same prohibition extended to clerics who were dismissed 
from a diocese, entered a religious institute, and later wished to re- 
turn to the diocese of their dismissal. If they received the priest- 
hood in the religious community, they were forbidden on their de- 
parture to take up stable residence in the diocese that dismissed 
them. 

4. Finally, those dismissed from some religious institute could not 
be admitted into the seminary by the Bishop unless there were a 
thorough and secret investigation of their lives. Above all, it should 
be evident that there was nothing foreign to the clerical state in 
their character.5 


THE LAw OF THE CODE 


Canon 1363 supplies the norms to be followed in the admission of 
candidates to the Seminary. The first paragraph requires that 
those admitted to the Seminary must be legitimate sons and have 
such dispositions and good will as to give hope that they will serve 
permanently in the ministry. Paragraph 2 states that before ad- 
mission they must show testimonials of legitimate birth, of baptism 
and confirmation, and of good moral character. Paragraph 3 treats 
of those dismissed. It reads: 


Those who have been dismissed from other seminaries or from some 
religious institute are not to be admitted until the Bishop has asked of 
the superiors or other persons information regarding the dismissal, and 
about the character, disposition and talents, and knows for certain that 
there is nothing about them which is unbecoming to the priestly state; 
and superiors are gravely bound in conscience to supply this informa- 
tion truthfully.® 


The legislation of Canon 1363, § 3, is the same for the dismissed 
religious as for the dismissed seminarian. The Bishop may accept 
both after an inquiry has been made concerning their character and 
the cause of their dismissal. Actually, the Code does not absolutely 
forbid the reception of those dismissed from other seminaries, as 
was the rule of 1905. The Code law is thus a mitigation of the 
former law. By reason of Canon 1363, § 3, a Bishop may receive a 
seminarian dismissed by another bishop as well as one dismissed by 


5 Fontes, n. 4327. 


6 Translation from Bouscaren, Commentary, under Canon 1363. 
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a religious institute without making recourse to the Holy See, as 
long as he has made the necessary investigation of the candidate. 

Canon 1363, § 3, refers only to the dismissed. It does not apply 
to those who left the seminary or religious institute of their own ac- 
cord, or without proper dispensation. These latter groups could be 
received without the secret and thorough investigation required for 
the dismissed. Of course prudence would require caution in accept- 
ing these aspirants. 


JOINT DECREE oF 1941 


The next phase in the development of the legislation on the ad- 
mission of seminarians was the joint Decree of July 25, 1941, by the 
Sacred Congregation of Religious and the Sacred Congregation of 
Seminaries and Universities of Studies. The Decree reads: 


Before a person who has belonged by any title to a religious family, 
is admitted to a seminary, the Ordinary must have recourse to the 
Sacred Congregation of Seminaries and Universities, which, after all 
that the case requires has been done, will inform the Ordinary of its 
judgment in the case. 

Likewise, before a person who has for any reason left a seminary, is 
ascribed to a religious family, the religious superior must have recourse 
to the Sacred Congregation of Religious, which, after all that the case 
requires has been done, will inform the superior of its judgment in the 
case. 

His Holiness Pius XII deigned to approve and confirm this Decree, 
and ordered that it be published. 

Given on 25 July, 1941.7 


This is a joint Decree of the two Congregations. Yet it is equiva- 
lent to two decrees. Each Congregation is competent for its own 
respective subjects and in its own respective assignment. Each 
Congregation also has its own policies and procedures and one Con- 
gregation may differ from the other in the matter of interpretation.® 

The purpose of this Decree is to make certain that local Ordi- 
naries and religious superiors are obtaining adequate information 
to judge the aspirant’s suitability and, as a consequence of this 
knowledge, to reject those who are definitely unsuitable. Evidently 


7 Bouscaren, Digest, II, 426. 
8 Canons 251; 256. 
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some authorities did not observe the prescriptions of Canon 1363, 
§ 3, in the admission of the ex-seminarians and ex-religious, and 
Canon 544, §3, in the admission of ex-seminarians, ex-postulants 
and ex-novices, and failed to obtain the information required by 
these two canons, while other authorities, obliged to supply the in- 
formation, failed to answer promptly, completely or even truth- 
fully.2 Furthermore, some of those who left religious communities 
of their own accord were as unworthy as those who were dismissed. 
They, too, should be thoroughly investigated. To make sure that 
this inquiry would be carried out in the future, the Decree of 1941 
ordered that recourse should be made to the respective Congrega- 
tions before the final reception of an applicant. Judgment would 
then be passed by the Congregations. Broadly speaking, this judg- 
ment is a Nihil Obstat. 

The Decree did not add any new requirements for the candidates 
seeking admission to the seminary or a religious community. 
Rather, it placed an obligation on the Ordinary and religious supe- 
rior to have recourse to the Holy See in certain cases. If this De- 
cree were not observed, the seminarian or religious novice would 
still be validly, although illicitly, admitted, for there is no mention 
of the Decree’s obliging under penalty of invalid admission. 

Is this a Decree? Cardinal La Puma, Prefect of the Sacred Con- 
gregation for Religious at the time the Decree was issued, in an 
article in the Commentarium pro Religiosis et Missionartis,! wrote 
that it was not a Decree in the strict sense of the term. He ex- 
plained that it was not issued during the plenary sessions of the re- 
spective Congregations, but at a time when these two bodies had 
taken counsel with each other. Furthermore, there was no mention 
in the Decree of specific approval from the Roman Pontiff. It was 
not called a General Decree but only a Decree, and was not estab- 
lished in the manner that new General Decrees should be estab- 
lished according to the Motu Proprio of Benedict XV, Cum Iuris 
Canonici. On the other hand, he reasoned, it did order a new pro- 
cedure to safeguard the fulfillment of the present law. It was ap- 
proved in forma communi by the Pope. In a qualified sense, there- 
fore, it can be called a Decree of the Congregation." 


® Periodica, XLI (1952), 362: Letter of Cardinal Pizzardo to the Vicar Gen- 
eral of Cologne. 


10 XXTII (1942), 226-237. 


11 Jbid., p. 227. Not all Roman Decrees fulfill the formalities of Cum Iuris 
Canonici. 
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What is the obligation of the Decree? This Decree introduced a 
procedure to make certain that candidates were duly investigated 
before their readmission. The investigation of the applicant’s 
character and his suitability are matters of grave importance, since 
those ordained to the priesthood are in a position to promote or 
hinder the common good of the Church. The fact that the Con- 
gregations would issue an enactment of this kind to insure the ob- 
servance of the law of the Code is a good indication that the Decree 
is of great importance. It seems to bind sub gravi ex genere suo. 
Beste suggests that Canon 81 may be used in an urgent case.!” 

How is the Decree to be interpreted, widely or strictly? Cardi- 
nal La Puma points out that while the Decree was issued jointly 
after consultation between the two Congregations, it really amounts 
to two separate decrees from two proper Congregations. Each Con- 
gregation is competent for its own subjects, and therefore it is pos- 
sible, he continues, that one Congregation may interpret the Decree 
in a strict sense and the other in a wide sense.1* 

It has been argued that the Decree should be interpreted in the 
strict sense since it adds another obligation to the pre-admission 
investigation and puts some limitation on the rights granted to 
Catholics by the Code to enter a religious community and to be re- 
ceived into a seminary. Others object that the public good out- 
weighs the private benefit of the individual, and that the Decree 
should receive a wide interpretation. 

To interpret the Decree in the strict sense would be to narrow it 
to as few people and situations as possible; to interpret it in the wide 
sense would be to extend it to as many as can reasonably be in- 
cluded within the words and phrases according to their proper sig- 
nification. Actually, the Sacred Congregation of Religious has 
tended to interpret the Decree strictly and the Sacred Congregation 
of Seminaries and Universities of Studies widely, as will be evident 
from some private interpertations that have been brought to light. 

We come to the Decree itself. The first part of the Decree treats 
of admission to the diocesan seminary. It reads: 


12 Introductio in Codicem, 3. ed., under Canon 544, §3. In one instance, for 
example a local Ordinary immediately accepted a candidate because the school 
year had already begun. Recourse was made later. 


13 CpR, XXIII (1942), 228-231. 
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Before a person who has belonged by any title to a religious family is 
admitted to a seminary, the Ordinary must have recourse to the Sacred 
Congregation of Seminaries and Universities, which, after all that the 
cases requires has been done, will inform the Ordinary of its judgment 
in the case. 


The important section of this part of the decree is the phrase, 
“before a person who has belonged by any title to a religious fam- 
ily is admitted to the seminary.” Three points need some explana- 
tion: “ religious family,” “ by any title,” and “ admitted to a semi- 
nary from a religious family.” 

1. What is meant by a religious family? Ordinarily we under- 
stand a religious family to be an institute with public vows, whether 
simple or solemn, as stated in Canon 488, §1. This is the proper 
and obvious meaning of the phrase. We would exclude, therefore, 
from the phrase religious family all quasi-religious societies and any 
group living in common without public vows, for Canon 673, § 1, 
states that “ every society, whether of men or women, whose mem- 
bers imitate the manner of life of religious by living in community 
under the government of superiors according to approved constitu- 
tions, but without being bound by the usual three public vows, is 
not properly a religious institute, nor can its members be properly 
designated by the name of religious.” 1* 

Yet it is possible that the Sacred Congregation for Seminaries and 
Universities desires to follow another interpretation. Regatillo 
states that this Congregation privately informed the Archbishop of 
Toledo in Spain on May 8, 1945, that the provisions of the Decree 
were applicable to a young man who had left the Societas Ope- 
rariorum Dioecesanorum, a group that did not take public vows, 
and desired admission to the seminary. Regatillo concludes that 
these communities without public vows are bound by the Decree.'® 
This, however, extends the phrase religious family beyond its proper 
signification and requires some general promulgation and not simply 
a private response to make it of obligation. A local Ordinary would 
not be obliged to follow this private response and would not be 
obliged to make the recourse whenever a person who belonged to a 


14 Bouscaren, Commentary, under Canon 673. 


15 Interpretatio et Iurisprudentia Codicis Iuris Canonici (Santander, 1949), 
n. 242. 
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society living in common without vows wished to enter the semi- 
nary. This is also the opinion of Hetch,!* Waters,!” and Beste.'§ 

2. What does it mean to belong by any title to a religious family? 
Immediately the following groups come to mind as potentially be- 
longing by some title: the professed; the novice, the postulant, 
strictly so-called; those in the preparatory school of a religious 
community; and those in colleges conducted by religious. Each one 
will be considered. 

(a) The professed religious: There is no doubt about the religious 
with temporary or perpetual vows. He is incorporated into the re- 
ligious community at the time of his profession. He has the strong- 
est of all titles. A professed religious may be either a cleric or a 
brother. 

(b) The Novice: A novice, while not yet having made religious 
profession, is admitted to the community for the immediate training 
before profession. He shares in the privileges and spiritual favors 
of religious and enjoys the same suffrages as the professed }® and 
the privileges of clerics.2° He ordinarily wears a special dress, the 
insignia of the order.*4_ The novitiate itself is recognized by the 
Church, and occupies a prominent place in the legislation under De 
religiosis. The year of novitiate is necessary for the validity of the 
religious profession. Because of these considerations, we can say 
that the novice belongs “ by some title ” to a religious family. 

(c) The Postulant: In the section of the Code of Canon Law 
treating of men and women religious, Title XI deals with the proce- 
dure to be followed in admitting a candidate into the religious insti- 
tute. The first chapter under this title is De postulatu, the second, 
De novitiatu. Little is given on the postulancy, only three canons. 
As a matter of fact, the postulancy is not required by general law 
in clerical religious communities. Nevertheless, many male religious 
institutes do require it and in these instances they must follow the 
general law. The purpose of the postulancy is to give the candi- 
date an opportunity to learn the rules and practices of the institute, 


16 Periodica, XLI (1952), 366. 

17 The Probation of Societies of Quasi-Religious, p. 78. 
18 Op. cit., under Canon 1363, § 3. 

19 Canon 567, $1. 

20 Canon 614. 

21 Canon 557. 
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and the religious community an opportunity to instruct and observe 
the candidate.** Thus it is required that the postulancy be spent in 
a religious house in which the discipline prescribed by the constitu- 
tions is faithfully observed.?? By the fact that there is legal recog- 
nition of the postulancy under De religiosis, and that the postulant 
enters so completely into the community life, it is generally held 
that the postulant belongs by some title to the religious com- 
munity.*4 

(d) The student in the preparatory school, minor seminary, or 
apostolic school: This student is being prepared for the priesthood 
in the preparatory school of a religious community. He is not yet 
known as a postulant “ strictly so-called.” He does not share in the 
common privileges of religious. His group is not given legal recog- 
nition by the Code as the novices and postulants are. Then, too, 
the norms for admission to the religious institute apply directly to 
those entering the novitiate and not to those entering the prepara- 
tory school. Boys in the preparatory schools are not considered 
members of the community, even though they reside in the school 
for their early scholastic and spiritual training. Consequently, it is 
not necessary to recur to the Sacred Congregation of Seminaries in 
accepting boys dismissed from the preparatory schools of religious 
institutes.”5 

On January 12, 1950, in a private response to questions proposed 
by the Most Reverend Vicar General of Cologne, the Sacred Con- 
gregation of Seminaries answered that those who were in apostolic 
schools of religious communities came under the phrase guocumque 
titulo. The apostolic schools are the minor seminaries or prepara- 
tory schools of religious communities.® 

The reply bore the signature of the Secretary of the Congrega- 
tion, Cardinal Pizzardo, but it was never published in the Acta 
Apostolicae Sedis. A local Ordinary may follow this more secure 


22 Maguire, The Postulancy, pp. 60-62. 
23 Canon 540, §1. 


24 Beste, op. cit., under Canon 1363, §3; La Puma, CpR, XXIII (1942), 233; 
Hetch, Periodica, XLI (1952), 365. 

25 Beste, op. cit., under Canon 1363, $3; La Puma, CpR, XXIII, (1942), 
233; Hetch, Periodica, XLI, (1952), 365. 


26 Periodica, XLI, (1952), 360-362. The response pointed out that the pro- 
cedure is more lenient in accepting one who has not made religious profession. 
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procedure if he chooses, but it is difficult to see how he would be 
obliged to do so since we apparently have an extensive interpreta- 
tion of quocumque titulo. The other opinion—that no recourse is 
needed—still remains probable. 

(e) All others who come under the spiritual or intellectual train- 
ing of religious or who lived in their religious houses—high school 
students, lay students, lay and clerical students attending classes in 
a school for both groups, lay preparatory school students, workers 
residing in the religious house—do not belong to the religious family 
by any title. 

3. Is admitted to a seminary: Those who belonged to a religious 
family and seek admission to the seminary either were dismissed 
from the religious community; or left it of their own accord and 
later made application to the seminary; or petitioned for a trans- 
ferral to the seminary before departure from the religious house. 
Each case must be considered. 

(a) Those dismissed from a religious institute: There is no doubt 
about this group. Those dismissed are not eligible for acceptance 
in a Seminary without presentation of the case to the Sacred Con- 
gregation of Seminaries. From the time of the Council of Trent, 
Bishops have been warned especially about the dangers of accepting 
dismissed seminarians, and the present Decree, drawn up to prevent 
the admission of unworthy clerics, certainly includes those dismissed 
from a religious institute. 

(b) Those who leave the religious community of their own accord 
at the termination of vows or with a dispensation from vows: The 
Decree makes no exception for them. They have belonged to a re- 
ligious community. Also, the reason for their departure or dismis- 
sal, although effected lawfully, may be of the greatest importance to 
decide whether they should be admitted to the seminary. 

(c) Those who transfer from the religious institute to the semi- 
nary: Such candidates decide, while belonging under some title to 
a religious institute, to make the transfer to the secular seminary. 
They may be postulants, novices, or professed religious at the time 
of the contemplated transfer. If they make the arrangements for 
their transfer while still living in the religious institute, it seems 
that recourse to the Sacred Congregation of Seminaries is not re- 
quired since the Decree demands recourse for those “ who did be- 
long to the religious family.” They are not properly ex-religious 
and “ belong ” rather than “ did belong ” to the religious community 
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at the time of the transfer. Of course, every professed religious 
would need a dispensation from his vows.?7 

The expression, “is admitted to a seminary,” applies equally to 
major and minor seminaries. By a seminary is meant an ecclesias- 
tical college, established by competent authority, in which clerics 
are trained in letters, sacred sciences, and all things necessary for 
the clerical state: 78 

Major Seminary: This is the seminary in all its perfection. Most 
of the legislation found in Canons 1352-1371 deals with this moral 
body. 

Minor Seminary: This too is truly a seminary and is called such 
by the Code of Canon Law. Canon 1354, § 2, states: “ In the larger 
dioceses, especially, there should be two seminaries, a minor one, 
where boys are trained in literary studies, and a major one for 
those who are studying philosophy and theology.” Canon 1364 goes 
into detail concerning the curriculum of studies in the minor semi- 
nary, in inferioribus Seminari scholis, and Canon 1358 enumerates 
the personnel in every seminary, major or minor, in quolibet Semi- 
nario. The Minor Seminary is a seminary in the proper sense of 
the word. Consequently, the local Ordinary must have recourse to 
the Sacred Congregation of Seminaries and Universities whenever a 
boy who belonged to a religious family under any title seeks admis- 
sion to either the major or minor Seminary. It must, however, be a 
seminary in the strict sense of the word, as found in Canons 1352- 
1371, and not schools which both lay students and seminarians 
attend. The Seminary can be diocesan, interdiocesan, regional, na- 
tional, or international. 


27 Two private responses may be quoted: 

“ Ad rem autem quod attinet, cum memoratus iuvenis, prout ex Tuis litteris 
constat, adhuc Novitius sit, res videnda et agenda erit inter Exc.tiam Tuam 
Rev.mam et Superiores Congregationis Religiosae, a qua ille exire desiderat. 
Dispositiones enim ab hac Sacra Congregatione latae die 25 iulii 1941 respiciunt 
ijuvenes, qui ad aliquam Religiosam Familiam pertinuerint, non vero qui actu 
pertinent.”—S.C. Sem., July 17, 1954. 

“From your letter of October 11th, I have the impression that 

left [a religious community] with the intention of studying 
for the secular priesthood. If this is so, in the common teaching of the 
authors, he is not properly an ex-religious and he does not need special per- 
mission in order to enter the seminary.”—Apostolic Delegation, October 14, 
1952. 


28 Cox, The Administration of Seminaries, p. 5, n. 67. 








338 THE JURIST 


Conclusions: 1. The local Ordinary may not receive into his major 
or minor seminary any person who was a professed religious or a 
novice or a postulant in a religious community in which the mem- 
bers take public vows if the candidate was dismissed or departed 
from the religious community, unless recourse is made to the Sacred 
Congregation of Seminaries and Universities. The 1941 Decree ap- 
plies to both clerical and non-clerical (brothers) professed, novices 
and postulants. 

It is not necessary to make the recourse if the transfer is made to 
the secular seminary at the time the applicant still belongs to the 
religious family as a professed or novice or postulant. 

2. If the applicant attended the apostolic or preparatory schools 
of a religious community, the local Ordinary is not bound to recur 
to the Sacred Congregation of Seminaries and Universities. 

3. If the applicant belonged to a community without public vows, 
the local Ordinary is not bound to recur to the Sacred Congregation 
of Seminaries.”® 


II 
Tue Decree Solemne Habet or Juny 12, 1957 


On July 12, 1957, the Sacred Congregation of Seminaries and 
Universities issued another decree to add to the duties of local Ordi- 
naries. This Decree, under the heading, De ratione qua dismissi e 
Seminariis denuo admitti possint, is as follows: 


It is an established principle in the Church that candidates for the 
priesthood are to be carefully tested, so that those who are worthy and 
qualified shall receive Sacred Orders while the unworthy or unfit are 
excluded. For this reason, Bishops should as a rule not admit to the 
Seminary students who have left the Seminary of any diocese of their 
own accord or have for any reason been dismissed therefrom by Supe- 
riors. If, after carefully considering everything they think that such a 
one should be admitted, then having observed the prescription of 
Canon 1363, §3, of the Code of Canon Law, they should moreover 


29 When the Congregation seeks information about the applicant in these 
cases, an inquiry is made about the following points: 

1. Moral and intellectual character. 

2. Courses of study pursued by the candidate. 

3. Estimation of his fitness for the ecclesiastical life. 

4. Reasons why he abandoned the religious life, whether by his own request 
or by dismissal. 
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apply to the Sacred Congregation of Seminaries and Universities for 
authority to receive him, so that the fitness of the candidate may be 
more abundantly proved. 

His Holiness by divine Providence Pope Pius XII deigned to ap- 
prove and confirm these provisions and ordered that they be made 
public. 

Given at Rome, from the Palace of Saint Callistus, 12 July, 1957.5° 


Bishops generally should refrain from accepting candidates who 
leave a seminary of any diocese of their own accord or are dismissed 
by their superiors. But if the Bishop does wish to make an excep- 
tion, he must consult the Sacred Congregation of Seminaries for 
authorization and judgment concerning the aptitude of the candi- 
date in question. The Sovereign Pontiff approved the Decree in 
forma communi. 

It is obvious that the procedure of this Congregation is becoming 
more exacting in the investigation of seminarians. What the 1941 
Decree had rquired for those dismissed or departing from a religious 
community, now becomes the rule for those dismissed or departing 
from a diocesan seminary. Authorization from the Sacred Congre- 
gation is necessary when a students seeks readmission to a seminary 
different from the one ex quo. In the cases, therefore, of those who 
departed or were dismissed: 

1. If they reapply to a different seminary, the case must be sent 
to the Sacred Congregation of Seminaries. 

2. If they reapply to the same seminary, a distinction must be 
made. If they are to be readmitted for the same diocese, then the 
Bishop himself may solve the matter without recourses to Rome. 
If they are to be readmitted to the same seminary for another dio- 
cese, then the case must be sent to the Sacred Congregation of Semi- 
naries. The Apostolic Delegation received the following clarifica- 
tion in a letter from Cardinal Pizzardo, Prefect of the Sacred 
Congregation for Seminaries, on February 6, 1958 (N. 278/59): 


... the provisions of the decree, Solemne habet of 12 July 1957 apply 
‘only to those who left or were dismissed from a seminary and now 
seek admission to the seminary of another diocese and to those who 
seek admission to the same seminary but for the service of a different 
diocese.’ 31 


30 AAS, XLIX (1957), 640; translation from Bouscaren-O’Connor, Digest, 
IV, 387. 


31The National Catholic Educational Association, Seminary Department, 
Vol. I, n. 1. 
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If a seminarian remains in the seminary and through proper 
legal means is incardinated into another diocese, it seems that the 
case would not require Rome’s authorization, since there was no 
dismissal or departure. Likewise, there is no necessity to consult the 
Congregation if a Bishop decides to transfer his own seminarian 
from one seminary to another, for example, to send him to one 
seminary for philosophy and to another for theology. 

The accompanying table summarizes the cases considered in the 
first two parts of this article. 


Admission into a Seminary of Those “ Who Belonged to a Religious Family” 


Prep 
School 
Professed Novice Postulant Student All Others 
1. Dismissed Recourse Recourse Recourse No No 
Recourse Recourse 
(probable) 
2. Departed Recourse Recourse Recourse No No 
Recourse Recourse 
(probable 
3. Transferred (while No No No No No 
still in religious Recourse Recourse Recourse Recourse Recourse 


community) 
Recourse is made to the Sacred Congregation of Seminaries, Seminary re- 
fers to both major and minor seminaries. 


Admission into a Seminary of Those Known as Ex-seminarians 


Admission toSame Admission to Same 


Seminary for Seminary for Admission to 
Same Diocese Another Diocese Another Seminary 
1. Dismissed No Recourse Recourse Recourse 
2. Departed No Recourse Recourse Recourse 
3. Transferred No Recourse No Recourse No Recourse 


Recourse is made to the Sacred Congregation of Seminaries. Seminary re- 
fers to both major and minor seminaries. 


III 
Tue ADMISSION OF EX-SEMINARIANS TO A RELIGIOUS INSTITUTE 


A much less complicated problem is the admission of ex-seminar- 
ians to a religious institute. We will consider the law of the Code 
and the Decree of July 25, 1941. 
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The Code of Canon Law: In Book II of the Code of Canon Law, 
the legislator provides for those who wish to enter a religious insti- 
tute. Canon 544, §§ 1-2, requires that all applicants present certifi- 
cates of baptism and confirmation and testimonial letters from the 
Ordinary of the place of origin as well as from the Ordinary of any 
other place in which, after completing their 14th year, they have 
lived for more than a morally continuous year. The third para- 
graph states that 


candidates who have attended a seminary or college, or have been 
postulants or novices in another religious organization, must also pro- 
duce testimonial letters from the rector of the seminary or college (is- 
sued after consultation with the Ordinary), or in case of postulants or 
novices, from the major religious superior.32 


Furthermore, if the applicant made religious profession at any time, 
his case must be presented to the Sacred Congregation of Religious 
for the removal of the invalidating impediment of Canon 542, n. 1°. 

Except for those who once made religious profession, there is no 
law of the Code forbidding the reception of ex-seminarians, ex- 
postulants, or ex-novices. The law simply requires greater investi- 
gation of their lives before they are admitted to the novitiate. The 
necessary information is obtained from the rector of the seminary 
or the major religious superior, the ones in the best position to know 
all the facts. Moreover the law makes no distinction between the 
dismissed and those who leave of their own accord or wish to trans- 
fer. In all cases, whether they have been in another seminary or 
have been postulants or novices, and no matter what the reason is 
for their departure, they may be admitted if the testimonial letters 
are obtained. Such is the law of the Code. 

The 1941 Decree: The 1941 Decree contained new provisions 
for the superiors who wished to admit ex-seminarians. There was 
nothing new concerning ex-postulants and ex-novices. The pertin- 
ent part of the Decree reads: 


Likewise, before a person who has for any reason left a seminary, is 
ascribed to a religious family, the religious superior must have re- 
course to the Sacred Congregation of Religious, which, after all the 
case requires has been done, will inform the superior of its judgment 
in the case.33 


32 Translation from Woywod-Smith, A Practical Commentary on the Code 
of Canon Law, p. 248. 


33 Bouscaren, Digest, II, 426. 
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As early as 1942, the Sacred Congregation of Religious had con- 
sidered the Decree as not applying to the case of a young man who 
left the seminary in order to embrace the religious life. 


The Sacred Congregation of Religious was asked by the General of 
the Society of Jesus: 

Whether the word egressi in the joint decree of the S.C. Rel. and the 
S.C. Sem. et Univ., of 25 July 1941 includes also seminarians who wish 
to pass from a seminary to our Society. 

Reply: The Decree of the Sacred Congregations of Religious and of 
Seminaries does not concern those who leave a seminary or college in 
order to embrace a life of perfection in some religious Institute, as suf- 
ficient provision is made for them in canon 544, § 3.34 


A similar reply was given to an inquiry by the Superior General 
of the Franciscan Fathers in 1942.55 It is true that these are par- 
ticular responses. Nevertheless they treat of a matter that is not 
special to the two communities seeking a clarification. Other com- 
munities soon learned of these responses and no longer made the 
recourse. 

While these two replies dealt with one who transferred and did not 
mention those who departed from or were dismissed by the semi- 
nary, nevertheless it seems that in subsequent years the policy of 
the Sacred Congregation of Religious was not to require recourse in 
any case. The Congregation was of the mind that Canon 544, § 3, 
gave ample protection to the religious community in the acceptance 
of candidates. No public statement has been made to this effect 
and no notification of any change has been given in any official 
document of the Congregation of Religious. In practice, the Con- 
gregation does not require the recourse. 


Nicuo.as Git, C.P., J.C.D. 
Sr. MicHae.’s Monastery 
Union City, New Jersey 


84 May 11, 1942. Bouscaren, Digest, IT, 166, 
85 Tue Jurist, VI (1946), 418, 






































CASES AND STUDIES 


A PRIMER ON INSANITY CASES 
I 


The Code of Canon Law contains no substantive enactment 
specifically on insanity. The general term amentia is used by the 
authors and the Rota to designate insanity. The positive, substan- 
tive law under which insanity cases are tried is the fundamental 
statement in canon 1081, §1: “ The consent of the parties makes 
the marriage.” When insanity precludes consent, marriage does 
not exist even though the words that normally express consent were 
pronounced. 

Consent presupposes knowledge. For this reason, according to 
canon 1082, crass ignorance of the rudimentary nature of marriage 
precludes consent and invalidates marriage. Insanity, then, which 
precludes the necessary knowledge of what one is doing also invali- 
dates the marriage contract. 

Canons 1081 and 1082 thus contain implicitly the substantive law 
under which insanity cases are tried. These two canons are a posi- 
tive restatement of natural law. The natural law, therefore, is 
the source of invalidity in insanity cases. In the courts of the 
Church this natural law has traditionally been evaluated in the 
light of the psychology of Aristotle and Saint Thomas Aquinas 
which requires the activity of the faculties of intellect and free will. 
The Church, however, has made the wise provision that the insights 
of modern psychology and of psychiatry be brought to bear upon 
insanity cases and considerable progress has been made in inte- 
grating this approach with that of the scholastic tradition. 

Canon 1982 requires the use of experts in the fields of psychology 
and psychiatry in the adjudication of insanity cases. The canon 
is as follows: 


Also in cases of defect of consent because of insanity (ob amentiam), 
let the opinion of experts be sought, and let the experts, if practical, 
examine the patient and the conduct which causes a suspicion of in- 
sanity according to the principles of their profession; furthermore, ex- 
perts who previously treated the patient must be heard as witnesses. 


Articles 143 and 151 of the Provida Mater Ecclesia also regu- 
late the use of experts in insanity cases.* 


1Sacra Congregatio de Disciplina Sacramentorum, 15 Aug. 1936—AAS, 
XXVIII (1936), 313 sq. 


344 THE JURIST 


Article 143 provides: 


In cases of impotency or insanity those who have examined the 
spouse in a private capacity may not be used as experts; they, how- 
ever may be used as witnesses in impotency cases (Can. 1978) and 
they must be used as witnesses in cases of insanity. 


Article 151 states: 


In cases of insanity one doctor, and if the case is difficult, two doc- 
tors may be designated who are skilled in the science of psychiatry, 
but those should be excluded who do not subscribe to sound doctrine 
in this field. 


II 


The need of consultation with psychiatrists is nicely pointed out 
by Father Sertillanges in an entirely different context: 


Are we merely a bundle of faculties among which for this or for that 
purpose we select the desired instrument? We think “ with our whole 
soul,” declared Plato. Presently we shall go much farther, we shall 
say: with our whole being. Knowledge involves everything in us, from 
the vital principle to the chemical composition of the least cell. Men- 
tal disorders of every sort, states of delirium, hallucinations, asthenia 
and hyperasthenia, inadaption to reality of whatever kind, prove that 
it is not the mind alone that thinks, but the man? 


Pope Pius XII in an allocution to the members of the Rota on 
October 3, 1941, commented upon the use of psychiatric experts 
by ecclesiastical courts: * 


The Sacred Roman Rota has recently considered the matter of men- 
tal illness which is rooted in a certain pathological defect; on this occa- 
sion, in judicial sentence, it was necessary to expound certain theories 
adduced as the very latest proposed by modern psychiatrists and psy- 
chologists. This is certainly praiseworthy and indicative of careful 
diligence and many-sided investigation! Ecclesiastical jurisprudence 
cannot and should not neglect the genuine progress of sciences which 
affect moral and juridical matters: it is not permitted nor is it desir- 


2A. D. Sertillanges, The Intellectual Life (Westminster: Newman Press, 
1959), p. 20. 


8 AAS, XXXTII (1941), pp. 421-426. The allocution was given in Italian; 
the Latin translation of Fr. Sebastianus Tromp, S.J. may be found in Torre, 
Processus Matrimonialis (Neapoli: M. D’Auria, 1947), p. 180. The English 
translation given here is made from the Latin. 
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able to reject these sciences for the sole reason that they are new. Is 
newness, perhaps, the enemy of science? How can human science 
make progress in the immense field of nature except by taking new 
steps beyond the limits already acquired? Nevertheless it remains 
necessary to examine and to weigh carefully and accurately whether 
or not true science is involved which draws its certitude from a suffi- 
cient number of experiments and demonstrations, or whether it is 
merely a question of vague hypotheses and theories not based on posi- 
tive and solid arguments. In this latter case there would be no basis 
for a secure judgment, that is, not all prudent doubt would be ex- 
cluded. 


From the Code then, from the Provida, and from the remarks of 
Pope Pius XII, we see the importance and significance of the role 
of psychiatric experts in insanity cases. The service of these ex- 
perts, however, must be used under the moderation, guidance and 
evaluative judgment of the ecclesiastical judge according to the 
norms of canons 1792-1805 which regulate the use of experts in the 
courts of the Church. 

The judge selects and designates the expert or experts to be used; 
if the parties wish to suggest the name of an expert, the judge must 
hear the Defender of the Bond before he makes the designation; 
the judge determines the number of experts to be used, depending 
upon the difficulty of the case (can. 1793). The experts must take 
an oath of office (can. 1797). The judge issues instructions to the 
experts defining the points on which their expert opinion is re- 
quired (can. 1799). In these instructions the judge would do well 
to explain the basic principles of canon law as it spells out the 
natural law requirements for valid matrimonial consent; this should 
be done in such a way that the difficulty in differences of terminol- 
ogy is minimized and factual considerations are given proper im- 
portance. The experts may give their opinions orally, to be re- 
corded by the notary, or they may submit a written report; in 
either instance the experts may be questioned by the court concern- 
ing their reports and opinions; in their reports the experts should 
explain clearly their methods, procedures and the reasons upon 
which they base their conclusions (can. 1801). If the experts differ 
among themselves, or if the court comes to consider them lacking 
in competency, the judge may require the services of a more highly 
qualified specialist (peritior) or the former experts may simply 
be dismissed and new ones appointed (can. 1803). The judge, in 
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giving his sentence, must consider not only the conclusions of the 
experts, even though unanimity of opinion exists among them, 
but also all the other adjuncts of the case, such as the testimony 
of witnesses and recognized canonical presumptions; in the sentence 
the judge must make reference to the opinions of the experts and 
set forth the reasons for accepting or rejecting their conclusions 
(can. 1804). Responsibility for the canonical decision, therefore, 
remains the prerogative of the collegiate tribunal. 


Ill 


With the use that diocesan tribunals and the Rota are now 
making of psychiatric science, it is inevitable that a new synthesis 
will eventually be evolved that will present canonical principles and 
jurisprudence in a more adequate relationship to the findings of 
modern psychiatry. The details of this new synthesis will prob- 
ably be worked out in the Rota Decisions and summarized by the 
authors. The source to watch for new developments will be the 
latest available Rota Decisions. In the meantime the classical 
passage on insanity as invalidating marriage is probably that of 
Cardinal Gasparri. 

The passage is given here in translation from the Latin, broken 
down into shorter paragraphs: 


Insane persons are either amentes (that is furiosi), if their insanity 
concerns all things, or they are dementes (monomaniacs), if their in- 
sanity relates only to one or the other specific area. 

A person who is amens, that is whose insanity extends to all things, 
is incapable of contracting marriage, as we see expressed in the De- 
cretals (c. 24, X, De sponsalibus et matrimoniis, IV, 1), and this in- 
capacity extends to all types of contracts and to every human act be- 
cause the use of reason does not exist. 

According to the opinion of many, especially canonists, marriage 
contracted during a lucid interval would be valid; but, in general, such 
a marriage would be illicit because the mentally ill person is incapable 
of educating the offspring that might result from the marriage, unless 
this responsibility could be committed to others. 

In case of doubt whether such a marriage had been contracted dur- 
ing a lucid interval, it must be considered that it was entered into 
during insanity, because “ mental illness is of its very nature per- 
petual, incurable and offers no hope of recovery and therefore must 
be presumed to exist at all times, so that lucid intervals, being acci- 
dental, certainly may not be presumed” (Sanchez [identification of 
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passage evidently misprinted in Gasparri; see De Sancto Matrimonii 
Sacramento, lib. I, disp. VIII, n. 1]). 

Many authoritative men of medicine today think that an insane per- 
son, especially if insane from infancy, is not responsible (sui compos) 
even during lucid intervals, and that during these intervals there re- 
mains a certain latent insanity, and, for this reason, in modern law the 
insane are not punished for crimes committed during lucid intervals 
and contracts entered by the insane during lucid intervals are not rec- 
ognized. From such considerations it would follow that the validity 
of marriage entered into during a lucid interval is doubtful and defect 
of consent must rather be presumed until the contrary is proved. 

Therefore all the circumstances of each case must be carefully 
weighed; if, in the light of all these circumstances, it is clear that the 
interval was of sufficient lucidity and duration for the matrimonial 
consent to have been certainly given, the validity of this consent must 
be sustained, otherwise the decision must be for the nullity of the 
marriage. 

On the other hand, if the insanity was temporary and, in the opin- 
ion of the experts, had cleared up completely, a marriage contracted 
either before or after the temporary insanity is valid* 


This passage from Gasparri might be called the standard canon- 
ical treatment of insanity as it affects the validity of marriage. It 
steers clear of dogmatism, defines distinct areas of the problem, 
and leaves ample room for clarification and specification by the 
experts under the moderation of the judge. The following points 
and observations may be worthy of note: 

1. Specific, technical terminology is avoided. Amentia means 
total mental illness; dementia means mental illness with regard 
to a limited number of things. The experts should be instructed to 
make a specific, technical diagnosis. 

2. The possibility of lucid intervals, periods of sanity preceded 
and followed by insanity, is stated. Some canonists hold that a 
valid marriage can be contracted during such lucid intervals. The 
experts should be asked to explain their views on the possibility of 
lucid intervals in the particular type of mental illness in question; 
they should be asked to give the reason for their views. 

3. Sanchez is quoted, stating the traditional canonical doctrine, 
that insanity is incurable. The experts should be asked to state 


4P. Gasparri, Tractatus Canonicus de Matrimonio (ed. nova ad mentem 
Codicis I.C., 2 vols., Civitate Vaticana: Typis Polyglottis Vaticanis, 1932), Vol. 
II, n. 785, pp. 14-15. 
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their views and the reasons for them on the possibility of a cure 
in the particular type of insanity in the case under study. 

4, If the insanity in question is of an incurable type, in case 
of doubt about a lucid interval, the presumption of continual in- 
sanity would prevail. 

5. The opinion is stated that some authorities hold that “ lucid 
intervals” are only apparent; the insanity is merely latent; con- 
sent is not possible even during “ lucid intervals ”; defect of consent 
must be presumed unless true consent can be proved. Here it 
would be well to have the psychiatrists state their position on hu- 
man responsibility. If an “expert” is a determinist who denies 
real moral responsibility in every man, it obviously follows that the 
opinion of such an expert is worthless concerning the possibility of 
responsibility during a lucid interval. If the expert acknowledges 
human responsibility, his opinion on the responsibility of a specific 
person during an apparent, specific, lucid interval is of prime im- 
portance. 

6. Circumstances that have a bearing on a case must be care- 
fully considered. This information is obtained from witnesses. 
The conduct, mannerisms, peculiarities, conversations of the sub- 
ject should be the object of this inquiry. The information thus ob- 
tained will enable the judge, even independently of the experts, to 
evaluate the quality and duration of a possible lucid interval. 

7. Finally, Gasparri recognizes the possibility of temporary in- 
sanity. This would involve the possibility of a cure in certain types 
of cases. These points should be the special object of examination, 
study and explanation by the experts. 

Chelodi-Ciprotti,>5 De Smet,® Sipos,”? and Cappello § add little to 
the doctrine of Gasparri, although they can be read with profit, 
and Cappello especially should be studied. 


IV 
The best source to be used in processing and adjudicating cases 
of insanity is, without doubt, the Decisions of the Sacred Roman 
5Ius Canonicum de Matrimonio (Vicenza: Societa Anonima Tipografica 
Editrice, 1947) p. 132, n. 109. 


6 De Sponsalibus et Matrimonio (ed. quarta, Brugis: Beyaert, 1927), pp. 458- 
459, n. 522 bis. 


7 Enchiridion Iuris Canonici (ed. tertia, Pecs: Haladas, 1936), p. 596. 


8 De Sacramentis, Vol. III, Pars II, De Matrimonio (ed. quarta, Taurinorum 
Augustae-Romae: Marietti, 1939), pp. 13-17, nn. 578-580. 
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Rota. Here we shall learn in the most authoritative way the pre- 
sumptions that should be used in our courts. Here we shall see how 
to use and evaluate the opinions of the experts. Since psychiatry 
is a new science that is making rapid progress and gaining unprec- 
edented experience in the understanding of mental illness, the 
latest available Decisions should be used. The Decisions issued 
after the allocution of Pope Pius XII in 1941 have special value. 
The number of Decisions in insanity cases is still very small. Dur- 
ing the ten-year period 1937-1946 (released 1947-1956) a total of 
twenty-two cases were decided. The largest number of cases tried 
in any given year was four, in 1943. Of the twenty-two Decisions 
reached during the period 1947-1956, eleven were constat and 
eleven were non constat de nullitate. When we stop and realize 
that there are more patients in mental hospitals than there are 
students in colleges and universities, we might wonder why not 
more insanity cases have reached the Rota. The answer probably 
is that diocesan tribunals simply do not feel prepared to cope with 
them. 

The present writer had hoped, in preparing this paper, to do a 
careful study of the Rota Decisions. He came to realize, however, 
that this preliminary study was necessary to furnish basic orienta- 
tion. Simple as it is, this preliminary study has become too ex- 
tended and the analysis of the Rota Decisions will have to wait for 
another occasion. In the meantime, attention is called to the paper 
read by Monsignor John J. Hayes at the 1955 National Meeting of 
the Canon Law Society of America.® 

The following points are selected from the paper of Monsignor 
Hayes: 

1. The Rota distinguishes amentia from dementia. (This is 
standard canonical terminology, used in the sense explained by 
Gasparri.) 

2. In case of amentia the Rota generally gives a constat deci- 
sion; in cases of dementia the Decision is generally non constat. 
(A generalization of this kind should not affect the decision of a 
local tribunal; each case should be judged on its own merits.) 

3. The canonical basis in insanity cases is this: consent makes 
marriage; insanity precludes consent. 


®“ Mental Disease and the Ecclesiastical Courts,” Tue Jurist, XVI (1956), 
267-284. 
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4. Greater discretion is needed to contract marriage than to 
commit mortal sin. The central consideration is the responsibility 
of the psychotic person for his acts; legal medical opinion tends 
more and more to deny responsibility. 

5. Some psychiatrists subscribe to a materialistic determinism 
which denies all true responsibility for anybody about anything. 
(Men of this school should not be used as experts by ecclesiastical 
tribunals.) There are good psychiatrists who admit true responsi- 
bility but deny that it exists in certain types of mental illness. 

6. In a Rota case settled on February 25, 1941, the expert re- 
tained by the Rota held with regard to the husband: “ Given his 
constitutional immorality, he could not evaluate sufficiently the 
ethical side of the marriage act, much less the importance of the 
duties that derive from this act. He understood the act that he 
performed, but he did not freely determine himself to it. Conse- 
quently, Signor Tito should be held irresponsible both from the 
moral and the juridical viewpoint.”?° (This is probably the Deci- 
sion to which Pope Pius XII made reference in his allocution of 
October 3, 1941.) The Rota refused to declare the marriage in- 
valid on factual grounds but admitted the theory that conceptual 
cognition is not enough for freedom and imputability; the ability 
to weigh and evaluate the substantial elements of a proposed action 
is also required. 

7. Constitutional immorality and psychopathic personality are 
among the obscure chapters in psychiatric literature. 

8. Psychiatric experts are frequently unable to agree among 
themselves. 

9. In the case of a lady given to drug addiction the experts were 
of the opinion that she was incapable of matrimonial consent. Her 
pastor, relatives and friends believed she was capable of matrimon- 
ial consent and the Rota ruled against the experts: “Granted, for 
the sake of argument, that the lady, without an injection of mor- 
phine, would not have given consent, this does not make her con- 
sent invalid. For it matters not how she is led to consent. . . .” 1! 

10. The three chief presumptions used in insanity cases are 
these: 


10$.R.R. Decisiones, Vol. XX XI (1941), Dec. XV, coram Wynen, p. 148. 
11§.R.R. Decisiones, Vol. XXIX (1937), pp. 195-196. 
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(a) In dubio standum est pro valore matrimonii. 
(b) All men are sane until the contrary is proved. 
(c) When insanity is proved to have existed before and after 

a certain time, there is a presumption that it existed during the 

interval. This presumption needs the support of circumstances 

and evidence sufficient to raise it to the level of moral certitude 
demanded for any judicial sentence. 

11. Experts are used to determine two things: (a) Was the 
party insane? (b) Was real consent to the contract of marriage 
impossible? Witnesses can supply the evidence upon which the 
experts base their opinion. The judge is not bound to follow the 
opinion of the experts, but if he rejects their opinion, he must state 
his reasons for doing so (can. 1804, § 2). 


Vv 


A brief but excellent survey of insanity as affecting marriage 
cases from the point of view of the psychiatrist was given by 
Doctor John E. McGowan of New York City at the 1955 meeting 
of the Canon Law Society of America and can be consulted in THE 
JURIsT.}2 

The effort to relate the approach of the canonist to the approach 
of the psychiatrist in evaluating the validity of the marriage con- 
tract entered into by the mentally ill is a matter of increasing im- 
portance to souls. The problem might be stated this way: in the 
contract of marriage (a) this person (b) must understand the es- 
sential nature of marriage and (c) consent to the obligations of 
married life. The psychiatric approach tends to stress the total 
personality of the contracting parties; the canonical approach tends 
to isolate the intellectual and voluntary activity of the contracting 
parties. Psychiatrist and canonist need to try to understand the 
language and the reasoning of each other and to co-operate on a 
high professional level, in the spirit of mutual respect in evaluating 
the validity of the contract of marriage according to the mind of 
the Church. 


Jos1iaH G. CuatuaM, 8.T.L., J.C.D. 
Sr. Ricnarp’s CHurRcH 
JACKSON, MISSISSIPPI 


12 John E. McGowan, “Fundamentals of Psychiatry in Relation to the 
Ecclesiastical Tribunal,” THe Jurist, XVI (1956), 251-266. 
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THE CHRISTMAS VIGIL CONTROVERSY (Continued) 


After the manuscript on the Christmas vigil controversy 1 had 
been submitted for publication in the April number of Tue Jurist, 
it was noted that Father Noirot had issued a statement altering the 
position which had been attributed to him in the article. Inasmuch 
as there was no opportunity at the time to change the contents of 
the article, the following text of the statement in question is given: 

“The interpretation which we gave in the December 24, 1959, 
issue of L’Amzi, p. 787, on the subject of the obligatory nature of the 
transfer of the Christmas vigil precept of fast and abstinence to the 
23rd of December emanated from an authority in the Sacred Con- 
gregation of the Council, whom we had especially consulted in order 
to determine the mens legislatoris. We had not failed to underline 
the anomaly of this interpretation in view of the terminology used 
in the redaction of the decree and we pointed this out to our readers 
(ef. our second point: Modalités d’application. A): ‘In spite of the 
terminology used by the decree, etc. ...7’). 

“Tt is our pleasant task to point out now that the broadest inter- 
pretation prevails, in conformity with the obvious meaning of the 
words, and therefore that, inasmuch as the transfer of the double 
obligation of fast and abstinence from the 24th to the 23rd of De- 
cember is called a ‘ favor,’ every member of the faithful is free to 
use it or not to use it and consequently to observe integrally the 
double precept on the 24th of December or to anticipate its applica- 
tion on the 23rd. 

“ May we be permitted to observe that for those who can observe 
it on the 24th, the fulfillment of this obligation will remain much 
more logical on that day than on the 23rd which is not a penitential 
day, liturgically speaking. One would wish that there were a corre- 
lation between the official practices of penance and the liturgical 
character of the day on which they take place. One can make the 
same observation concerning the day before the feast of the Im- 
maculate Conception, which is no longer a vigil liturgically, but in 
the present discipline is a day of fast and abstinence.” 2 


Henry J. Dztaposz, J.C.D. 


NorwicH, CoNNECTICUT 


1 THE Jurist, XX (1960), 220-226. 
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2 “ A Propos du Jeune et de |’Abstinence de la Vigile de Noel 


“TL’interprétation que nous avons donnée dans l’Ami du 24 décembre 1959, 
p. 787, au sujet du caractére obligatoire du transfert au 23 décembre du 
précepte du jetine et de l’abstinence de la Vigile de Noél, émanait d’une 
autorité de la S. Congrégation du Concile, que nous avions consultée spéciale- 
ment pour connaitre avec certitude la mens legislatoris. Nous n’avions pas 
manqué de souligner l’anomalie de cette interprétation, en raison des termes 
employés dans la rédaction du décret, et nous l’avons fait remarquer A nos 
lecteurs (voir notre 2° point: Modalités d’application. A): ‘ Malgré les termes 
employés par le décret etc... .’). 

“Tl nous est agréable de pouvoir signaler maintenant que |’interprétation la 
plus large prévaut, conformément au sens obvie des mots, et donc que, le 
transfert au 23 décembre de la double obligation du jefine et de |’abstinence 
du 24 étant dit une ‘ grace’, chaque fidelé est libre d’en user ou de n’en pas 
user et par conséquent soit de maintenir—mais intégralement—le double pré- 
cepte au 24 décembre, soit d’en anticiper l’application au 23. 

“Qu’il nous soit permis de faire remarquer que, pour ceux qui peuvent le 
faire ce jour-la, l’exécution de |’obligation le 24 restera beaucoup plus logique 
que le 23, qui n’est pas un jour liturgiquement ‘pénitentiel.’ Il serait 4 
souhaiter qu’il y ait corrélation entre les pratiques officielles de pénitence et 
le caractére liturgique du jour ow elles ont lieu. On peut faire la méme 
remarque pour la veille de l’Immaculée Conception, qui n’est plus ‘ Vigile’ 
liturgiquement, mais comporte cependant, dans la discipline actuelle, jefine et 
abstinence.” 


—L’Ami du Clergé, 7° série, n. 1, 7 janvier 1960, p. 15. 





Berrees and Berisions 


CANONICAL 


NEW INDULGENCES 


In a decree of November 23, 1959, the Sacred Apostolic Peniten- 
tiary, Office of Indulgences, announced that the Holy Father had 
granted a partial indulgence of three hundred days to spouses who, 
individually or together, piously kiss the wife’s wedding ring and 
recite the following invocation or something similar: “ Look with 
favor upon us, Lord, so that in loving You we may love each other 
and may live in accordance with Your holy law.” This indulgence 
may be gained once on the wedding day.! 

The following indulgences may be acquired by the faithful who 
belong to recently founded churches for reciting a prayer com- 
posed for this purpose by Pope John XXIII: (1) a partial indul- 
gence of three years as often as the prayer is said devoutly with at 
least a contrite heart; and (2) a plenary indulgence, under the 
usual conditions, for the daily recitation of the prayer during the 
period of a month. 


* * * * * 


PROHIBITION OF BOOKS 


In a decree of January 6, 1960, the Holy Office announced that 
an anonymous work, consisting of four volumes, had been con- 
demned and inserted in the Index of Prohibited Books. Volume I 
of the set is called Jl Poema di Gesu, and the other volumes are 
entitled Il Poema dell’ Uomo-Dio. All are published by the Tipo- 
grafia Editrice M. Pisani, Isola del Liri. 


* * * * * 


DISTRIBUTION OF HOLY COMMUNION 


On March 21, 1960, the Holy Office issued a decree concerning 
canon 867, § 4, which allows the distribution of holy Communion 
outside the hours during which Mass may be offered only for a 


1In the original decree, it was indicated that the indulgence might be gained 
once a day (semel in die). A Notificatio issued by the Sacred Apostolic Peni- 
tentiary on December 22, 1959, explained that a misprint had been made and 
that the text should read: “once on the day of the celebration of the wed- 
ding ” (semel in die celebrationis nuptiarum), so that concession refers only to 
the wedding day. See AAS, LII (1960), 62. 
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reasonable cause. In response to the question whether the para- 
graph had been abrogated by recent changes in the eucharistic 
discipline, the Holy Office explained that a reasonable cause for 
such distribution of Communion now exists only rarely, in view of 
the mitigated eucharistic fast and the concession of evening Masses. 
Nevertheless, since the law has not been formally abrogated and 
since evening Masses cannot be celebrated always and everywhere, 
local Ordinaries may allow the distribution of Communion, under 
certain conditions, at a sacred function in the afternoon or evcuing 
where there is no evening Mass. 


The full text of this decree follows: 


Supreme Sacred 
Congregation of the Holy Office 
Decree 

Canon 867, § 4, decrees that Holy Communion is not to be distrib- 
uted outside the hours during which the sacrifice of the Mass may be 
offered, “ unless a reasonable cause urge otherwise.” 

By the Constitution Christus Dominus of January 6, 1953, after the 
discipline of the eucharistic fast had been mitigated, there was con- 
ceded to local Ordinaries the faculty of permitting the celebration of 
Mass in the evening hours on certain days (n. VI); and in the In- 
struction attached to the same Constitution by the Holy Office, it was 
declared that the faithful might approach the Holy Table freely within 
the aforementioned Mass or immediately before and immediately after 
it, the norms established in the same Constitution concerning the 
eucharistic fast being observed (n. 15). 

Next, in a Monitum of March 22, 1955, it was confirmed that this 
concession had been made “ for the common good of the faithful,” and 
therefore that the concession had to be kept within the limits of the 
common good. 

Later, by the Motu proprio Sacram Communionem of March 19, 
1957, local Ordinaries were given the faculty to permit the celebration 
of evening Mass even “ daily, if the spiritual good of a notable part of 
the faithful of Christ requires this.” 

When these acts had been compared with the text of the canon re- 
ferred to above, a doubt was proposed whether the last clause of the 
paragraph still retained its full force, so that any reasonable cause 
would suffice for seeking and for distributing holy Communion in the 
hours after noon, even independently of the celebration of Mass. 

To this question this Supreme Sacred Congregation has decided to 
respond that the abovementioned clause, although not formally abro- 
gated, may now be applied very rarely, since, after the mitigation of 
the eucharistic fast, a reasonable cause of this kind occurs with greater 
difficulty; nonetheless, since this cannot be entirely excluded and since 
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it is not possible to celebrate evening Masses always and everywhere, 
local Ordinaries may permit that what has been decreed in the preced- 
ing documents of the Holy See with regard to the distribution of holy 
Communion in evening Masses, may be applied also, where Mass is 
not celebrated, to another sacred function, this to be determined by 
the local Ordinary himself and to be celebrated during the hours after 
noon in parochial and non-parochial churches and in the oratories of 
hospitals, prisons, and institutions. 

In this concession, while further provision is made for the common 
good, at the same time real care is to be taken lest pastors of souls be 
prevented by the frequent requests of the faithful from being able to 
satisfy the necessities of today’s apostolate. 

His Holiness, John XXIII, by Divine Providence Pope, in an Audi- 
ence granted to His Eminence, the Cardinal Secretary of the Holy 
Office, on Friday, March 18, confirmed and ordered the publication of 
this decision of their Eminences, the Fathers of the Supreme Sacred 
Congregation of the Holy Office. 

Given at Rome, at the palace of the Holy Office, March 21, 1960. 


Sebastian Masala 
Notary 
FREDERICK R. McManus 


* * * * * 


CIVIL 


EXEMPT ORGANIZATIONS 


The operation of club facilities, including a restaurant, bar and 
cocktail lounge, was held to be taxable as unrelated business in- 
come of a non-profit corporation established to encourage the breed- 
ing of better horses. Pruitt v. Fleming, decided March 21, 1960, 
United States District Court of West Virginia. 

In the case of the State v. King Colony Ranch it was held that 
a church society operating a ranch for profit was subject to taxa- 
tion for its farming operations. The agricultural pursuits are com- 
mercial and not religious. Decided by the Montana Supreme Court 
March 17, 1960. 


* * * * * 


CONSORTIUM 


The Michigan Supreme Court has abrogated the common law 
rule that a wife cannot recover damages for the loss of her hus- 
band’s consortium in a negligence case. The court held that a 
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woman is no longer a legal nonentity in Michigan law. Mont- 
gomery v. Stephan, decided February 25, 1960. 


* * * * * 


HEARTBALM STATUTES 


The Circuit Court of Appeals for the District of Columbia has 
ruled that a Maryland wife can sue for alienation of her husband’s 
affections in the District of Columbia court since the alienation 
took place in the District. The fact that the Maryland law did 
not permit recovery for alienation of affections does not destroy 
her right to sue in another jurisdiction which does permit recovery. 
Albert v. McGrath, March 24, 1960. 


* * * * * 


DOMESTIC RELATIONS 


The Supreme Court of Mississippi has ruled that a father may 
be compelled to provide funds for the college education of his 
daughter when he is financially able to do so. The court recog- 
nized that a change in modern-day society and the need for a col- 
lege education in our day have worked a change in this rule. In 
this case the father was divorced from the mother and the child 
was in the custody of its mother. Pass v. Pass, decided March 28, 
1960. 


* * * * * 


SUNDAY LAWS 


The New Jersey Supreme Court has again upheld a statute for- 
bidding sales of appliances, building materials, furniture, etc., on 
Sunday. The court held that there was no violation of equal pro- 
tection of the laws or of the separation of church and state. Two 
Guys from Harrison, Inc. v. Furman, decided April 4, 1960. 


* * * * * 


STUDENT COUNSELLORS 


The Wisconsin Supreme Court has failed to hold that a school 
counsellor was liable for negligence in not recognizing that a stu- 
dent he was counselling would commit suicide. The educator had 
not recommended psychiatric care for the student. The court held 
that a school teacher cannot be charged with the same degree of 
care as a person trained in medicine or psychiatry. Bogust v. 
Iberson, decided April 5, 1960. Joun J. McGratH 





Bonk Reviews 


LA BUENA FE DE LAS PERSONAS JURIDICAS EN ORDEN 
A LA PRESCRIPCION ADQUISITIVA by Urbano Navarrete, 
S.J. Roma: Libreria Editrice dell’ Universita Gregoriana, 1959. 
Pp. xix-377. Lire 3000. 


Canon 1512, the only canon in the Code that deals with the 
“good faith” requisite for prescription, rules that “ prescription 
is of no avail unless it is founded on good faith, existing not only 
at the beginning of possession but also during the whole period of 
possession required for prescription.” Because this canon restates 
integrally the ancient law, it must be interpreted, in conformity 
with the general regulation of canon 6, n. 2°, “ upon the authority 
of the ancient law, and therefore in accordance with the explana- 
tions of it given by approved authors.” 

Fr. Navarrete has taken upon himself to search the ancient law 
and its reliable interpreters in order to present a comprehensive 
study concerning the bona fides of juridic persons in regard to 
praescriptio acquisitiva. (His study, therefore, does not extend to 
the bona fides of physical or individual persons in regard to pre- 
scription or even of juridic persons in regard to praescriptio libera- 
tiva.) The result of Fr. Navarrete’s investigation is this well ar- 
ranged, well annotated, well written monograph—a work worthy of 
commendation in both its historical and juridical aspects. 

An introductory chapter considers the subject of prescriptions in 
the Corpus iuris canonict, the fictiones iuris by which psychological 
and moral acts are attributed to juridic persons, and the validity of 
the law, civil and canonical, in regard to canonical and civil pre- 
scription. The book is then divided into three parts. Part I con- 
sists of an historical survey to find out the meaning and the func- 
tion of bona fides, both theological and juridical, in prescription. 
Part II relates and solves problems pertinent to initial good faith 
in prescription, whether in collegiate or non-collegiate juridic per- 
sons. Part III inquires into questions of the continuation of the 
initial good faith in order that prescription be productive of canon- 
ical effects. Parts I and III terminate with a succinct list of con- 
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clusions that seem to this reviewer not only generally sound from 
a scholarly point of view but also highly useful for the solution of 
practical cases in which economic interests or other issues are at 
stake. 

There is no general index. On the other hand, the table of con- 
tents is quite clear and detailed. In addition, there is a good index 
of juridical sources (Corpus turis canonici, Codex iuris canonici, 
civil codes) and an index of authors. The bibliography is ade- 
quate, but one misses in it the valuable work of T. Martin on 
Adverse Possession, Prescription and Limitation of Actions—The 
Canonical “ Praescriptio” (Washington, D.C., 1944). 


JoHN A. ABBO 





WHAT IS CANON LAW? (Twentieth Century Encyclopedia of 
Catholicism, Vol. 80, Section VIII) by René Metz. Translated 
from the French by Michael Derrick. New York: Hawthorn 
Books, 1960. Pp. 160. 


This study of the place of canon law in the life of the Church 
was originally published in 1959 in France under the title L’Eglise a 
ses lois. The translator’s choice of terminology is for the most 
part legally precise and merits commendation. 

The author intends to present a general outline of the law of the 
Church as it is today, an up-to-date popular treatment. He fulfils 
that intention and at the same time keeps a historical perspective. 
It is rather fascinating to observe how he presents and develops so 
many profound notions concerning the philosophy of law and public 
ecclesiastical law with relative simplicity; intricate ideas appear in 
a palatable and readily digestible form. 

After an introductory chapter on the justification and originality 
of the law of the Church vital theoretical questions concerning 
canon law follow. These constitute the first of the book’s two 
parts and treat the end, the origin, the field of application and the 
permanence of canon law, all of which are responsible for its privi- 
leged state and which “... place it above the systems of law of 
secular societies and give it a dignity all its own.” Part II at- 
tempts to indicate, without becoming lost in detail, the wide range 
of the subject-matter of canon law. Thus a comprehensive survey 





360 THE JURIST 


of the law and juridical institutes of the Church appears. The two 
parts of the book are practically of equal length. 

The author often demonstrates his deep insight of the true role 
of canon law and is constantly aware of the limitations and imper- 
fections of the Code on the one hand, and its great merit and utility 
on the other. He quite rightly states: “The juridical machinery 
is only one aspect of the Church, and above all it does not represent 
the essence of the Church.” In speaking of canon law’s part in the 
order of grace he adds that it “... is no more than that of facili- 
tating the use of the supernatural means which, through the Church, 
God has placed at the disposal of men. It does this in prescribing 
the conditions of their use, so that abuses and also negligence may 
be avoided; for man, even regenerated by baptism, is still beset by 
the power of evil.” The author is always conscious that canon law 
is a living law and that as such it cannot but endure; it is identified 
with whatever happens to the Church, and can know no other limit 
than that of the human race itself. “The law of the Church is 
flexible enough to adapt itself to all historical contingencies, so 
long as the divine law, natural or positive, is respected.” 

This book is unhesitatingly recommended to the layman in the 
field of canon law, to the average reader seeking general informa- 
tion. As the author states, “ Most people are badly or not at all 
informed about the legislation of the Church . . . a subject which 
gives the appearance of being enveloped in mystery.” 


Bernarp F. Deutscu 





JUS MISSIONARIORUM by G. Vromant and L. Bongaerts, 
C.I1.C.M. Vol. I. Introductio et Normae Generales. Second edi- 
tion. Bruges-Paris: Desclée de Brouwer, 1959. Pp. x-312. 
Paper. 150 Fr. belges. 


Missionaries and others interested in mission law will welcome 
the new edition of this volume, which has long been out of print. 
The book is divided into three parts. In Part One the authors treat 
the notion, object, and division of mission law, its historical de- 
velopment and its principal sources. Part Two deals with the right 
and obligation of the Church to preach the Gospel to unbelievers 
and the subjects of this obligation: Roman Pontiff, bishops, re- 
ligious, priests and laity. This section also includes a brief analysis 
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of the juridical relations between Catholic and non-Catholic mis- 
sions, and between the Church and the governments of mission 
lands. Taken together, these first two parts constitute a suitable 
introduction to the study of mission law. The authors show clearly 
the nature of mission law, its relation to the Code, its singular char- 
acter, and the reasons for a special treatment of it. They are de- 
serving of special commendation for inclusion of an important mat- 
ter which is often overlooked, viz., the obligation which the various 
members of the Church have towards its expansion. 

The greatest difference between the two editions appears in Part 
Three. Whereas in the first edition this part contained an exposi- 
tion only of the general principles of Book I of the Code, this sec- 
ond edition includes a brief but clear commentary on each of the 
first 86 canons of the Code. Its special feature is that it shows the 
missionary application of these canons. For example, since the pre- 
scriptions of canon 20 have been invoked frequently to supply 
lacunae in mission law, this canon is treated at some length and a 
number of examples of its application are given. 

Likewise, canonical discipline is adapted to the special circum- 
stances of the missions, which is not always easy. For instance, in 
many missions there will be a conflict of law between the obligation 
of administrating baptism solemnly with all the ceremonies (can. 
755, §1) and the impossibility of ever joining these ceremonies to 
the baptism if the condition of a sacred place is to be strictly ob- 
served (can. 773-776). The authors conclude that, in this conflict, 
solemn baptism with the ceremonies is to be preferred either in a 
private home or some other decent but profane place (p. 115). So 
too, since the use of epikeia in reference to the application of canon 
law will be more prevalent in mission lands than in others, its law- 
ful use is carefully explained, with a number of examples given. 
The explanation of these canons on general norms in the light of 
mission conditions should serve to disabuse anyone of the erroneous 
notion that “the Code is not used in the missions.” On the con- 
trary, it cannot but give a healthy respect for ecclesiastical law and 
its necessity in the missions as well as anywhere else. 

There are some few inaccuracies or unclear expressions which 
might be pointed out. In view of the juridical consequences in- 
volved, it is misleading to state without further qualification, as is 
done on pp. 12-13, that there are territories which are truly mission- 
ary under the jurisdiction of the Oriental Congregation or that some 





362 THE JURIST 


territories under the Consistorial Congregation are “ more or less” 
mission areas. It is difficult to understand how the science of Mis- 
siology can be one of the principal auziliary sciences of mission law 
(p. 62), inasmuch as mission law is one of the branches of Missiol- 
ogy. Seriously in need of qualification and explanation is the bald 
statement on page 172 that, while a pastor or quasi-pastor is obliged 
out of justice towards the faithful committed to him and should 
look upon the non-Catholics living in his parish as commended to 
him by Almighty God, a missionary laboring in pagan lands, on the 
other hand, is obliged out of charity and obedience only towards the 
baptized and ought above all to see to it that the number of the 
faithful is increased day by day. Although the authors actually 
treat of jus missionarium civile on pp. 95-97, it nowhere appears in 
their division of mission law. On page 257 it is stated, ‘“‘ Nomine 
dioecesis venit Vicariatus et Praefectura Apostolica” (can. 294, 
§ 1). The canon referred to likens Vicars and Prefects Apostolic to 
residential bishops as regards their rights and faculties; it does not, 
however, liken vicariates and prefectures to dioceses. On the con- 
trary, canon 215 states, “In iure nomine dioecesis venit quoque 
abbatia vel praelatura nullius . . .,” but is silent about vicariates 
and prefectures. As a matter of fact, these latter circumscriptions 
are not bound to have an organization or officials completely the 
same as in dioceses. Finally, mention should have been made on 
p. 267 that most but not all the missionary faculties granted to 
Vicars and Prefects Apostolic are granted also to their respective 
Delegates. 

Notwithstanding these few minor defects, this volume can be 
recommended not only for missionaries and seminarians in mission- 
ary societies but for canonists who wish an up-to-date and solid 
introduction to mission law. The authors have included the con- 
siderable amount of universal mission legislation which has ap- 
peared since the Code. The book contains a good bibliography on 
mission law, has a good format, and possesses a satisfactory index 
of subjects as well as an index of the canons cited. It might be 
suggested that in future editions an index be inserted showing the 
pages on which the missionary faculties are mentioned, since this 
would also be of interest and utility to the mission law specialist. 
It should be noted that this is the first of a six-volume series on 
mission law, which series is the most complete treatment of mission 
law since the promulgation of the Code. 


Ronan Horrman, O.F.M.Conv. 
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THE PRIMACY OF CHARITY IN MORAL THEOLOGY, by 
Gérard Gilleman, S.J. Translated by Andre Vachon, 8.J., and 
William Ryan, S.J. Westminster, Md.: Newman, 1959. Pp. 
xxxvili-420. $5.50. 


For many years there has been a growing realization here in 
America as well as elsewhere of the need for a closer union between 
moral and dogmatic theology. In view of this, a translation of 
Gilleman’s work is a welcome addition to English literature. The 
book is assuredly not easy reading in any language, but it is most 
helpful to have as complex a book as this translated into one’s na- 
tive tongue. The translators have succeeded well in their task, 
although even in translation the volume is obviously a product of a 
French-speaking theological mentality; the style and approach dif- 
fer considerably from that to which we are accustomed in America. 
In content, moreover, it is highly speculative, and the vocabulary 
extends to terms borrowed from modern philosophy. All of this 
makes for difficult reading, but Gilleman’s work is nevertheless both 
important and rewarding for those concerned with the science of 
moral theology or canon law. 

Gilleman describes his work as “ an attempt to answer the often- 
repeated plea that the teaching of moral theology be adapted to the 
needs of our age” (p. 348). It is divided into three general sec- 
tions: (1) A historical survey devoted to a study of the relation- 
ship between charity and morality in ancient and modern authors, 
especially St. Thomas; (2) a methodological and speculative sec- 
tion, in which the author presents his particular solution on a theo- 
retical basis; and (3) a practical discussion of how this theoretical 
approach might be applied to certain points treated in moral theol- 
ogy. The volume is enhanced by a very comprehensive Index 
system. 

The first section is more of an epistemological or psychological 
study of the moral acts of man. Gilleman wishes to show the com- 
plex nature of the moral act, in particular the manner in which one 
single act can be simultaneously affected by a number of factors. 
This is by way of preparation for his later insistence on the pene- 
tration of charity into every morally good act on the supernatural 
level (p. 8). This touches upon the problem most often considered 
by theologians in their discussions about the role and importance of 
charity in gaining supernatural merit. Gilleman perceives in St. 
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Thomas no requirement for an explicit act of charity in each meri- 
torious act; nor does he see in his teaching nothing more than an 
habitual presence of charity that does not effectively influence each 
individual act. Gilleman concludes to a middle position between 
these two extremes—what he calls an “ implicit,” but nevertheless 
“ actual efficacy ” of charity in every virtuous act (pp. 21, 24). 
This is also the position that he personally defends later on (pp. 
183, 223). 

This actual influence of charity consists not in a psychologically 
conscious act performed here and now, but rather in “a general 
atmosphere of assent and offering . . . of which we are confusedly 
conscious ” (p. 23). It is in this manner that every supernatural 
act is performed under the influence of charity, even though not 
elicited by the habit of charity itself. Charity is the “form ” of all 
other acts. 

It is on this foundation that Gilleman would build. The tendency 
to treat the other supernatural virtues as though they were com- 
pletely distinct from charity tends, he believes, to slight the full 
force of the Christian message (pp. 50 ff.). Moral theology cannot 
be defined as natural ethics to which a few scriptural quotations 
have been tacked on from the outside, as it were. Basically, this 
entire problem is perhaps more a matter of attitudes than anything 
else; but this will, in turn, profoundly influence our presentation. 
Gilleman also wishes to emphasize that moralists must deal with 
persons and not simply with principles, and that moral law must be 
a reflection of Christian love and not merely a matter of legisla- 
tion (p. 215). 

All of this reflects the spirit of Existentialism which has grown 
out of the modern world; it is, certainly, something that the Cath- 
olic is anxious to integrate into his own teaching. In striving to do 
this, Gilleman also borrows a number of existentialist terms, giving 
to them, however, his own meaning. Chief among these is the word 
mediation; it is essential to an understanding of his thought. For 
Gilleman, “ mediation ” indicates more than a simple means to an 
end—something he would consider lifeless, static, temporary. 
Mediation, as he uses it, refers to a lasting, permanent reality that 
continually keeps one in contact with the underlying depths (per- 
haps not unlike an electric cord that constantly unites the source of 
electricity and the lamp). He states that for him, a reality is con- 





eT FT 




















BOOK REVIEWS 365 


sidered as a mediation when “ it puts us in contact with a more pro- 
found reality ” (p. 87). This is not done in a passing manner, how- 
ever; it is essential to the concept of a mediation that it continues 
to establish contact with the deeper levels (p. 88). 

Gilleman discusses such mediation on the natural level, but fin- 
ally sets forth his principal position, i.e., that charity plays this role 
in the moral life of a Christian. Charity penetrates every other 
virtuous act, and thus continually keeps the individual in vital con- 
tact with the Author of our supernatural life. It is in this way that 
charity is constantly influencing the life of a Christian in every 
morally good act; it serves as a “ mediation ” in every virtuous act 
(pp. 161 ff.). 

Finally, in the third section, Gilleman offers a number of general 
suggestions concerning the manner in which this theoretical ap- 
proach would ultimately influence our formulation of moral theol- 
ogy (pp. 193 ff.). This is a most interesting section, treating first 
of some fundamental attitudes that would enter into an eventual 
rewriting of our moral teaching. He then relates this even more 
precisely to ascetical and pastoral theology, the concept of law, sin 
and the moral virtues; and eventually definite applications are sug- 
gested in regard to the virtue of religion, fraternal charity, human 
suffering, chastity and justice. Again, Gilleman does not give a 
complete treatment of any of these topics; the section is better de- 
scribed, perhaps, as reflections on these matters in the light of this 
inter-penetration of charity with all other virtues. 

It is interesting to note his insistence on rejecting the separate 
treatment of ascetical, mystical and moral theology. A rewriting of 
moral theology would treat these in one unified branch. Any sepa- 
rate spiritual theology that remained would devote itself to a tech- 
nical study of the means of perfection; the principles, however, 
would pertain to moral theology (p. 242). 

He has some interesting comments on the nature of the aposto- 
late, emphasizing that it is something far more profound than a set 
of “tactics” by which the world is “ conquered” for Christ (p. 
249). 

Canon lawyers are naturally interested in this entire question, 
granted the close relationship between moral theology and canon 
law today. They may find especially interesting, however, the sec- 
tion on “ Obligation, Law and Love” (pp. 253 ff.). Gilleman is 
obviously opposed to any purely legal morality; for him, such an 
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approach has no soul: “It is a ‘legalism’ wherein charity for the 
person yields its primacy to obedience to principle ” (p. 264). 

The author also defends what are usually called “ merely penal 
laws,” although he feels that his perspective of the primacy of char- 
ity “seems to completely modify the traditional discussion” (p. 
270). He defends Probabilism by the use of these same principles 
(p. 276). Particularly stimulating is his discussion of the relation- 
ship between charity and justice (so often considered to be almost 
mutually exclusive). Gilleman is most insistent that we must 
clearly distinguish “ Christian morality ” from “ natural morality.” 
This over-all presence of charity makes an essential difference be- 
tween the two (p. 221). Hence, for the Christian, “ morality must 
be above all a theology ” (p. 217). As a result of this basic posi- 
tion, Gilleman insists that there is such a thing as “ Christian jus- 
tice,” and that such a justice “has a nuance which is completely 
foreign to pagan or natural justice. .. .” (p. 337). 

In all of this, it might appear as though Gilleman is somewhat 
negative in his evaluation of moral theology, but this is by no means 
true. While he does urge a difference in approach, he by no means 
denies the need of precision, of carefully formed principles, of clear- 
cut dividing points between mortal and venial sins; the training of 
good confessors demands this. He readily admits that casuistic 
determinations are “ very necessary in the teaching of moral theol- 
ogy and in pastoral work ” (p. xxxvii). Gilleman is indeed far from 
condemning manuals as such; they are vitally necessary. 

His concern centers more on the manner in which these manuals 
are to be written, and the attitude or approach that will dominate 
them. His is a methodological rather than a doctrinal study (p. 
xxxii). The present volume, therefore, is not a final solution to this 
complicated problem. What is still most desired on all sides re- 
mains to be composed, i.e., a manual written according to this theo- 
retical approach. Gilleman has simply stated an approach that 
might be adapted to what is now being taught. We might express 
the sincere wish, however, that Gilleman will not leave this next 
step undone. Having elaborated the line of action that could be 
followed, he certainly would be better equipped than many others 
to proceed to this even more difficult but necessary task. 


JouHn L. Murpuy 
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POLITICAL THOUGHT: MEN AND IDEAS by John A. Abbo. 
Westminster, Maryland: Newman Press, 1960. Pp. xv-452. 
$5.75. 


This book, based on lectures given at Seton Hall University, is 
designed to present “ through a survey of the great political books, 
from antiquity to the present day, the essential landmarks in the 
development of Western political thought.” Along with a summary 
of the most important theories, it “ also attempts to appraise them 
in the light of traditional Christian thinking.” The volume, prima- 
rily intended as an introductory text, is also addressed to “ adult 
readers . . . interested in the fascinating subject of politics. . . .” 

The organization of the book is primarily chronological; a succes- 
sion of chapters deals with political ideas from Plato to Italian 
Fascism; the last chapter, written by Milton Conover, presents a 
short survey of American Political Thought. This is followed by 
an appendix on “ Catholic Principles of Politics,” prepared by the 
Mechlin Union in 1952. Each one of the five major parts of the 
book is preceded by an introductory chapter intended to convey to 
the reader an impression of the general problems the political think- 
ers of the period had to deal with. An exception to this rule is chap- 
ter XII in which, after a presentation of Bellarmine’s teachings, 
the book presents under the heading “ Bellarmine Reappraised ” 
a summary of John Courtney Murray’s and Jacques Maritain’s ap- 
proach to the Church-state problem. To the critical views concern- 
ing this approach the author refers in a bibliographical footnote. 

The individual chapters are carefully done and are similar to each 
other in approach: a short biographical sketch of the thinker; a 
short summary of his principal political writings; and brief pre- 
sentations of some of his political concepts. In addition, some of 
the chapters also include an appraisal of his ideas of the thinker 
in question. 

The book certainly lives up to what it has been intended for: an 
introductory text. From a purely pedagogical viewpoint the ques- 
tion could be raised whether, in editions to come, additional and 
precise emphasis should not be placed on the historical links be- 
tween the men and ideas discussed in the individual chapters. Is it 
not pedagogically correct to say that such intermediate explana- 
tions or short essays—properly placed—do, in general, tend to pro- 
file and enliven the men and ideas a book describes? Does not the 
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uninitiated, to whom this book addresses itself, expect information, 
e.g., on the chain of events bridging the hiatus between Plato and 
Aristotle, on the one, and the Stoics, on the other side? Should it 
not be stressed that the Greek Stoics, who viewed the collapse of 
familiar forms of government, turned to the discovery of something 
which would offer protection against the disintegration of society, 
and that they sought consolation for this uncertainty of human in- 
stitutions in the stability of natural laws? And again, is it not 
necessary to describe briefly the politico-psychological background 
against which Machiavelli wrote? If the newcomer to political 
thought were referred to the conciliar movement and its con- 
sequences, he would come to see the fallacies and limitations of 
Machiavelli not only more clearly but more spontaneously. 

These remarks, however, are only intended to explore possibilities 
for further increasing the contribution this book has already made 
to worthwhile introductory expositions of political ideas. 


WILLIAM H. Roserts 














Chronicle 


At a Special Convocation held on Wednesday, May 11, The Catholic Uni- 
versity of America conferred the degree of Doctor of Laws honoris causa 
upon His Eminence, Gregory Peter XV Cardinal Agagianian, Patriarch of 
Cilicia of the Armenians and Pro-Prefect of the Sacred Congregation for the 
Propagation of the Faith. 

* * * * * 

The Most Reverend Ernest J. Primeau of Chicago was consecrated Bishop 
of Manchester. 

* * * * » 

With the appointment of seven new Cardinals by Pope John XXIII, the 
number of Cardinals of the Sacred College stands at eighty-five. 

* * - + * 

The Most Reverend Leo F. Dworschak, formerly Auxiliary to the Bishop 
of Fargo, was named Bishop of Fargo; Bishop Thomas J. McDonough, Auxil- 
iary of Savannah, was named Bishop of Savannah; Coadjutor Bishop Michael 
W. Hyle of Wilmington succeeded to the See; the Most Reverend William 
Connare was named Bishop of Greensburg. Bishop Connare was consecrated 
on May 4. 

* * * x * 

The Most Reverend Edmond Fitzmaurice resigned as Bishop of Wilmington. 
He has been named Titular Archbishop of Tomi. 

* * * * * 

The Very Reverend Raphael Huber, O.F.M.Conv., former member of the 
teaching staff of the School of Theology at The Catholic University of Amer- 
ica, celebrated his 60th jubilee as a Franciscan. 

* * * * * 

The Reverend Paul Riedl of Pittsfield, Massachusetts, has been appointed 

Rector of the North American College of Louvain. 
x * * % * 

Archbishop Mitty of San Francisco and Archbishop Rummel of New Or- 
leans celebrated the Silver Jubilees of their appointment as Ordinaries of the 
respective Sees. 

* * * * * 

The Most Reverend Marion F. Forst was enthroned as Bishop of Dodge 

City on April 5. 
* * + * * 
The Most Reverend James W. Malone was consecrated Auxiliary to the 


Bishop of Youngstown. 
+ * * a * 


The Most Reverend George Bernarding, 8.V.D., was consecrated Vicar 
Apostolic of Mount Hagen, New Guinea, on April 12. 
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* * x * * 
Bishop Howard J. Carroll of Altoona-Johnstown died on March 21. 


* * * * * 
Bishop Duane G. Hunt of Salt Lake City died suddenly on March 31. 
* * * * * 


Archbishop Celestinus J. Damiano was installed as Bishop of Camden on 
May 3. 


* * * * * 


Pope John XXIII confirmed the election of Abbot Walter Coggin, O.S.B., 
as Abbot Nullius of Belmont Abbey in North Carolina. 


* * * * * 
Bishop Francis J. Schenk was enthroned as Bishop of Duluth on April 19. 
* * * * * 


Monsignor George A. Hammes of La Crosse has been named Bishop of 
Superior. His consecration took place on May 24. 
* * * * * 
The Reverend Louis Scheerer, O.P., has been named Bishop of Multan in 
Pakistan. 
* * * * * 
Monsignor Thomas Little of Brooklyn was named to the Pontifical Com- 
mission for Motion Pictures, Radio, and Television by Pope John XXIII. 
* * * * * 
The Reverend John Considine, M.M., has been named the Director of a 


newly formed Latin American Bureau of the National Catholic Welfare Con- 
ference. 


* * * * * 
Monsignor Francis Carney was elected President of the National Catholic 
Education Commission. 
* * * * * 
The Reverend John Conmy, OS.FS., has been appointed Provincial of the 
American Province of the Oblates of St. Francis de Sales. 
* * * * * 
The twenty-first annual North American Liturgical Week will be held in 
Pittsburgh from August 22 to August 25, under the patronage of the Most 


Reverend John J. Wright, Bishop of Pittsburgh. The theme of the Week 
is “ The Liturgy and Unity in Christ.” 


Romagvus W. O’Brien, O.Carm. 








